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Summary: On December 9, 2004 the Commission approved the project pursuant to the staff
recommendation with one change to Special Condition #1. The Commission deleted a requirement that
the revised plans show that the house would not be visible from public viewing areas. Revisions to the
Conditions and Findings to reflect this Commission action are on pages 5 and 6 (Special Condition #1),
and pages 18 — 27 of the findings. Additions are shown with bolded underline, and deletions with

strikethrough.
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XI. Exhibits:

Exhibit 1 Project Vicinity and Location Maps

Exhibit 2 Historic Aerial Photos of Site from 1972 to 2004

Exhibit 3 Conditions from Monterey County Final Local Action Notice (PLN010105) and
Approved Plans

Exhibit 4 Site Plan showing existing Scenic & Conservation Easements (and which allows for
public access on northern parcel)

Exhibit 5 Revised Project Site Plans, dated July 8, 2004

Exhibit 6 Site Photos

Exhibit 7 Biological Map of Habitats

Exhibit 8 Biological Map of Smith’s blue butterfly Habitat

Exhibit 9 Required New Scenic and Conservation Easement

Exhibit 10 Geotechnical Recommendations from Revised Geotechnical Report, dated December
20, 2002 (for complete report, see file)

Exhibit 11 Geotechnical Report Evaluating Slope Stability and Establishing Coastal Bluff
Setbacks (with Coastal Bluff Setback Map)

Exhibit 12 Previous Sorenson Permit

. Procedural History

Prior to certification of the Monterey County LCP in 1988, the Coastal Commission granted an earlier
permit for a single family dwelling on the same subject parcels in 1977 to the previous property owner,
Sorenson (Permit # A-174-77, as shown in Exhibit 12). The Sorenson permit was for approval with
conditions for a 3,950 sf, three-bedroom house on the site (designed as a rectangular structure that
stepped into the hillside, with two stories and a basement level garage). The permit incorporated nine
special conditions originally established by the Regional Commission, and three additional Conditions
established by the State Coastal Commission on appeal. In particular, Regional Commission Special
Condition #3 required that prior to commencement of grading or construction, permittee show that
Parcels 243-251-012 and —013 had been consolidated and recorded as a single parcel of land, and
Regional Commission Special Condition #4 required that construction not commence until an easement
for protection of scenic and natural resources was granted to an appropriate public agency or
conservation foundation. The easement, was to include provisions to prevent disturbance of native
plants and wildlife; to exclude damage by livestock; to provide for maintenance needs; and to specify
conditions under which non-native plant species may be controlled, public access allowed, unsafe
activity prevented, and entry for archaeologic and other scientific research purposes secured.

Sorenson did record the scenic and conservation easement as required on June 28, 1982. The scenic and
conservation easement, which, among other things provided for protection of sensitive resources, visual
resources and public access, was subsequently accepted by the State Costal Conservancy on December
9, 1982 (and acceptance recorded May 11, 1983). By 1987 Sorenson had also excavated part of the
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western slope for a building pad (see photos in Exhibit 2), installed foundation footings, septic, utility
lines, and graded an access driveway. Sorenson never completed any further development of the site,
and the property was eventually sold to Laube/Engel, the current property owners. However, the two
lots were never combined as required by the Commission’s permit.

The County now has a certified LCP, and as such has the authority to regulate development in the
coastal zone, with the Commission retaining appeal jurisdiction in the Big Sur Coast.

The Monterey County Board of Supervisors, upon appeal and de novo hearing, approved a Combined
Development Permit (including four Coastal Development Permit components), Resolution 04028
(PLNO010105) on September 8, 2004, allowing construction of a 8,270 square foot (sf) residential
dwelling, with an approximately 1,824 sf subterranean garage, including development within 100 feet of
environmentally sensitive habitat, approximately 1,750 cubic yards of cut and 736 cubic yards of fill,
construction on slopes over 30 percent, and a lot line adjustment that will consolidate two adjacent two-
acre parcels. As shown in Exhibit 3, the design approved by the County was to be located entirely on
the southern parcel. The County findings recognized that the coastal Commission approved a permit for
the site in 1977 and that the noted site work (e.g., excavation and grading of roadway and building pad,
partial foundations, and septic system) was installed pursuant to that permit. The County findings also
noted that the property was encumbered, subject to the scenic and conservation easement, and parcel
merger required by the previous permit. Therefore the County approval was conditioned to require the
two parcels be merged to form one parcel, and that a scenic and conservation easement be required over
the entire parcel.

The County approval was subsequently appealed to the Coastal Commission on the grounds that the
proposed development was not consistent with LCP policies designed to protect visual resources,
environmentally sensitive habitat, geologic hazards, and water resources. The Commission heard the
appeal on September 8, 2004, and took jurisdiction after finding that the County’s approval of the
project did raise a substantial issue on these grounds. The Commission is now hearing the permit
application de novo. It should be noted that as a result of the appeal, the applicants have modified the
project by relocating the proposed residence so that a portion of it now lies on the northern parcel, and
reducing the size of the structure slightly, as detailed in the Project Description section below.

Il. Staff Recommendation on Revised Findings

Staff recommends that the Commission adopt the following revised findings in support of its conditional
approval of a coastal development permit for the proposed development on October 14, 2004.

Motion. I move that the Commission adopt the revised findings in support of the Commission’s
action on December 9, 2004 approving the development with conditions proposed under appeal
number A-3-MCO-04-012 pursuant to the staff recommendation.

Staff Recommendation of Adoption. Staff recommends a YES vote. Passage of this motion
will result in adoption of the revised findings as set forth in this report. The motion requires a
majority vote of the members from the prevailing side present at the December 9, 2004 hearing,
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with at least three of the prevailing members voting. Commissioners eligible to vote on the
revised findings are Commissioners Iseman, Kruer, Neely, Peters, Potter, Reilly, Secord,
Shallenberger and Caldwell. If the motion fails, the revised findings are postponed to a later
meeting.

Resolution. The Commission hereby adopts the findings set forth below for approval with
conditions of a coastal development permit for the proposed development on the grounds that the
findings support the Commission’s decision made on December 9, 2004 and accurately reflect
reasons for it.

1. Conditions of Approval

A. Standard Conditions

1.

Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the Permittee or authorized agent, acknowledging
receipt of the permit and acceptance of the terms and conditions, is returned to the Commission
office.

Expiration. If development has not commenced, the permit will expire two years from the date on
which the Commission voted on the application. Development shall be pursued in a diligent manner
and completed in a reasonable period of time. Application for extension of the permit must be made
prior to the expiration date.

Interpretation. Any questions of intent or interpretation of any condition will be resolved by the
Executive Director or the Commission.

Assignment. The permit may be assigned to any qualified person, provided assignee files with the
Commission an affidavit accepting all terms and conditions of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, and it is
the intention of the Commission and the Permittee to bind all future owners and possessors of the
subject property to the terms and conditions.

Special Conditions

Final Plans. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
Permittee shall submit two sets of the following plans to the Executive Director of the Coastal
Commission for reV|ew and approval and shall adequately flag the prOJect for confirmation in the
field tha . The permittee shall
undertake development in accordance with the flnal plans approved by the Executive Director
pursuant to these special conditions.
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a. Revised Final Project Plans. The final site plan (covering the entirety of both parcels that are
to be merged into one) and elevations shall demonstrate the following:

1. The bundlng plan (dated 11/16/04) has been further modlfled—se—that—ne—pemn—ef—the
han to indicate

that no portlon of the structure shaII exceed 14 feet above average natural grade.

2. The permitted residential structure shall be entirely within the final approved Residential
Building Envelope, and all accessory structures (e.g., septic system, driveway, water tanks)
and ground disturbance (other than landscaping) shall be limited to the area within the
designated Disturbance Envelope. A schematic of the Residential Building and Disturbance
Envelopes are shown on Exhibit 9, attached. The final Residential Building Envelope shall
require review and approval by the Executive Director.

3. The driveway shall be no wider than the existing driveway between Highway One and the
first drainage catch basin located south of the archaeological conservation easement area, and
no wider than shown on plans dated 11/16/04 between said drainage catch basin and the
motor court/guest parking area. The driveway surface shall use gravel aggregate or other
materials that blend in with the surrounding environment.

4. The existing septic tanks located near the bluff top are to be removed and relocated landward
of the coastal setback zone in the motor court area. The plan shall show the new tanks
connected to use the existing leach lines located near Highway One, unless otherwise
modified by direction of the Department of Environmental Health.

5. Any on-site water tanks, pipe lines, or fire hydrants required by the California Department of
Forestry District shall be located outside of public viewing areas.

b. Drainage Plans. A drainage plan, prepared by a registered civil engineer addressing on-site and
off-site impacts of site drainage shall show evidence of review and approval by the Monterey
County Water Resources Agency. The drainage plan shall include dispersal of impervious
surface stormwater runoff onto a non-erodible surface below the bluff, and incorporate and
maintain grease and sediment traps in the drainage inlets to prevent sediment and pollutants from
entering the adjacent marine habitat. Necessary improvements shall be constructed in accordance
with approved plans. The plans shall also show evidence of review and approval by a qualified
biologist to assure that drainage does not impact the sensitive marine habitats below the
construction area.

c. Grading and Erosion Control Plans. A detailed grading and erosion control plan, with
evidence of review and approval by a registered civil engineer and the Monterey County
Planning and Building Inspection Department, showing that all existing foundation and talus
slope materials not used for the current design will be removed and disposed of properly. The
erosion control plan shall prevent new erosion from occurring as a consequence of the proposed
project. and shall remediate existing eroded areas, consistent with the required landscape plan
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(see Special Condition 1.d below), including the currently eroded area northwest of the building
site, identified by the consulting biologist, and the blufftop area surrounding the existing septic
tanks, once the septic tanks have been removed. Stabilization of these areas shall be
accomplished using non-structural methods (for example by re-grading, compaction, use of
erosion control blankets, and revegetation).

Revegetation and Landscaping Plans. A detailed landscaping and revegetation plan, along
with written evidence that the plan has been reviewed and approved by a qualified consulting
biologist approved by Monterey County Planning and Building Inspection Department. At a
minimum, the plan shall specify procedures for erosion control and re-establishment of native
plant cover; and proposed landscaping species. No interference with public views through the
planting of trees or other landscaping shall be allowed. The landscaping plan shall provide for
the removal of all non-native invasive plants, include only native, non-invasive, drought tolerant
plants suitable to the area’s Coastal Bluff Scrub and Northern Coastal Scrub habitats, and allow
only drip irrigation for the first two years following installation to allow the native plants to
become established on the site. Any other surface or subsurface irrigation measures shall not be
allowed, and if found to exist on site shall be disconnected and capped. The landscaping plan
shall be in sufficient detail to identify the location, species, and size of the proposed landscaping
materials and shall provide that landscaping shall be installed prior to occupancy. The landscape
plan shall include alternative fuel modification standards that meet California Department of
Forestry Fire District approval.

In order to mitigate potential adverse impacts to sensitive plants and habitats by the proposed
project, the plan shall show:

(i) An equivalent area (approximately 5,573 sf) of the building footprint and ancillary site
coverage (e.g., “protected garden”) for restoration of Coastal Bluff scrub habitat outside of
the coastal bluff setback,

(ii) Replacement  seacliff buckwheat sites to fully implement the Biological
Report/Revegetation Plan by Jeff Norman, November 30, 1999, updated December 14,
2002, by replacing all seacliff buckwheat plants ultimately removed by the project using a
3:1 replacement ratio, in areas landward of the coastal blufftop setback zone.

2. Verification of Compliance with Project Plans.

a.

b.

UPON COMPLETION OF CONSTRUCTION AND PRIOR TO OCCUPANCY OF THE
HOUSE, the permittee shall schedule Commission staff to inspect the site to confirm that the
house has been built according to approved plans and that no portion of the house is visible from
public viewing areas, as required in Special Condition 1.a.

Any part of the development that is found to have been constructed not according to the
approved plans shall be removed within 30 days of the discovery at the permittee’s expense, and
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an additional site visit shall be scheduled for Coastal Commission staff to confirm that this
action has been taken.

c. PRIOR TO OCCUPANCY, the permittee shall provide for Executive Director review and
approval verification from the Department of Environmental Health that the septic tanks have
been removed and resited as required by Special Condition 1.a.4 of this permit. The permittee
shall also provide verification from the geotechnical engineer and project biologist that the
blufftop surrounding the old septic tanks has been restored as required by Special Condition 1.c.

d. PRIOR TO OCCUPANCY the permittee shall provide evidence for Executive Director review
and approval from the Geotechnical engineers that the project has been constructed according to
the approved Geotechnical report and plans and conditions of this permit.

e. PRIOR TO OCCUPANCY, the permittee shall provide evidence for Executive Director review
and approval from a qualified biologist that the required revegetation mitigation has been
installed.

f. Landscaping, pursuant to the landscape and revegetation plan required in Special Condition 1.d
shall be maintained as long as development approved by this permit remains on the site.

3. Merging of two parcels into one single, combined parcel. PRIOR TO ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT applicant shall demonstrate that Parcels C and B, being a
portion of Lot 20, Rancho San Jose y Sur Chiquito, otherwise known and described as Assessor’s
Parcels #243-251-012-000 and 243-251-013-000, have been merged and recorded as a single parcel
of land. Documentation used to consolidate these two parcels shall be subject to Executive Director
review and approval prior to recording.

4. Scenic and Conservation Easement.

a. No development, as defined in Section 30106 of the Coastal Act, shall occur in the area on both
parcels (to be merged) outside of the final approved Residential Building Envelope, other than
the access road/driveway, guest parking and turn-around areas, retaining walls, and drainage
improvements, all as shown on the approved plans required in Special Condition 1la and 1b;
grading and erosion control activities in conformance with the grading and erosion control plans
required by Special Condition 1c; landscaping and restoration activities in conformance with the
approved landscape and revegetation plans required by Special Condition 1d; and ongoing
maintenance and repair of such development.

b. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall
execute and record a scenic and conservation easement in a form and content acceptable to the
Executive Director and the Director of the Monterey County Planning and Building Inspection
Department, for the purposes of visual resource protection and habitat conservation. Such
easement shall be located on that portion of the combined parcel (created by combining the two
subject parcels, Assessor Parcel Numbers 243-251-012-000 and 243-251-013-000, as required in
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Condition 3 above) that is not already in the existing scenic and conservation easement accepted
by the State Coastal Conservancy on March 11, 1983 (and recorded on May 11, 1983), and is
outside of the final approved Residential Building Envelope. (A schematic representation of
which is shown in Exhibit 9). The recorded document shall include legal descriptions of both
the applicant’s entire parcel and the easement area. The recorded document shall also reflect that
development in the easement area is restricted as set forth in this condition.

c. The easement shall be recorded free of prior liens and encumbrances which the Executive
Director determines may affect the interest being conveyed. The easement shall run with the
land in favor of the People of the State of California, binding all successors and assignees, in
perpetuity.

5. Geotechnical Review. In order to assure that excavation, grading and construction activities are
consistent with the Geotechnical Reports prepared by Vicki C. Odello C.E. November 21, 1999, and
Haro Kasunich and Associates, dated January 3, 2004, November 8, 2004, and November 18, 2004,
the applicant shall contract the services of a qualified geotechnical engineer to implement all of the
geotechnical recommendations made therein, except that no seawalls or shoreline protective devices
are allowed under this permit. In addition to implementation of geotechnical construction
specifications described in said geotechnical reports, the contract will include regular consultation
with the consulting biologist, archaeologist and contractor during construction to assure protection
of biological and archaeological resources at the site. At least once a month, the geotechnical
engineer shall conduct an inspection during construction to ensure effective implementation of
geotechnical recommendations.

6. Assumption of Risk, Waiver of Liability and Indemnity. By acceptance of this permit, the
applicant acknowledges and agrees (i) that the site may be subject to hazards from ongoing coastal
processes, including waves, tidal currents, storm waves, and flooding; or landslide, bluff retreat,
erosion, and earth movement; (ii) to assume the risks to the applicant and the property that is the
subject of this permit of injury and damage from such hazards in connection with this permitted
development; (iii) to unconditionally waive any claim of damage or liability against the
Commission, its officers, agents, and employees for injury or damage from such hazards; and (iv) to
indemnify and hold harmless the Commission, its officers, agents, and employees with respect to the
Commission’s approval of the project against any and all liability, claims, demands, damages, costs
(including costs and fees incurred in defense of such claims), expenses, and amounts paid in
settlement arising from any injury or damage due to such hazards.

7. No Future Bluff or Shoreline Protective Device.

a. By acceptance of this Permit, the applicants agree, on behalf of themselves and all successors
and assigns, that no bluff or shoreline protective device(s) shall ever be constructed to protect the
development approved pursuant to Coastal Development Permit No. A-3-MCO0-04-012
including, but not limited to, the residence, foundations, patio and deck areas, driveway, garage
and guest parking area, retaining walls, and septic system, in the event that the development is
threatened with damage or destruction from waves, tidal currents, erosion, storm conditions,
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bluff retreat, landslides, or other natural hazards in the future. By acceptance of this Permit, the
applicants hereby waive, on behalf of themselves and all successors and assigns, any rights to
construct such devices that may exist under Public Resources Code Section 30235.

b. By acceptance of this Permit, the applicants further agree, on behalf of themselves and all
successors and assigns, that the landowner shall remove the development authorized by this
Permit, including, but not limited to the residence, foundations, patio and deck areas, driveway,
garage and guest parking area, retaining walls, and septic system, if any government agency has
ordered that the structures are not to be occupied due to any of the hazards identified above. In
the event that portions of the development fall to the beach before they are removed, the
landowner shall remove all recoverable debris associated with the development from the beach
and ocean and lawfully dispose of the material in an approved disposal site. Such removal shall
require a coastal development permit.

Future Development. This permit is only for the development described in Coastal Development
Permit (CDP) No. A-3-MCO-04-012. Pursuant to Title 14 California Code of Regulations section
13250(b)(6), the exemptions otherwise provided in Public Resources Code section 30610(a) shall
not apply. Accordingly, any future improvements to the single family house authorized by this
permit, including but not limited to repair and maintenance identified as requiring a permit in Public
Resources section 30610(d) and Title 14 California Code of Regulations sections 13252(a)-(b), shall
require an amendment to Permit No. A-3-MCO0-04-012 from the Commission or shall require an
additional coastal development permit from the Commission or from the applicable certified local
government. No future development that would be visible from public viewing areas is allowed.

Deed Restriction. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall submit to the Executive Director for review and approval documentation
demonstrating that the applicant has executed and recorded against the parcel governed by this
permit a deed restriction, in a form and content acceptable to the Executive Director: (1) indicating
that, pursuant to this permit, the California Coastal Commission has authorized development on the
subject property, subject to terms and conditions that restrict the use and enjoyment of that property;
and (2) has imposed the Special Conditions of this permit as covenants, conditions and restrictions
on the use and enjoyment of the Property. The deed restriction shall include a legal description of the
entire parcel or parcels governed by this permit. The deed restriction shall also indicate that, in the
event of an extinguishment or termination of the deed restriction for any reason, the terms and
conditions of this permit shall continue to restrict the use and enjoyment of the subject property so
long as either this permit or the development it authorizes, or any part, modification, or amendment
thereof, remains in existence on or with respect to the subject property.

Protection of Sensitive Wildlife. PRIOR TO COMMENCEMENT OF CONSTRUCTION,
permittee shall contract a biological consultant to conduct site visits to monitor for the following
sensitive wildlife species, and take the necessary actions as described below. In order to avoid
impacts to sensitive species listed below, grading, blasting and operation of heavy equipment shall
be restricted to the period April 15 to May 1, unless authorized by the Executive Director.
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11.

Verification of monitoring actions shall be provided in letter format to be submitted for Executive
Director review and approval before commencing construction:

a.

Smith’s blue butterflies. Grading, blasting, and operation of heavy equipment shall be
prohibited during Smith’s blue butterfly flight and breeding period (June thru September).

Southern Sea Otters. Grading, blasting, and operation of heavy equipment shall be prohibited
during southern sea otter pupping season, (December thru March).

Black Swifts. A qualified biologist or environmental monitor (as described in Condition 11.i
below) shall conduct a site visit during the breeding season in early May to determine presence
or absence of nesting black swifts. If no nesting is observed, grading, blasting and operation of
heavy equipment may continue. A second survey should be conducted during the first week of
June and if no nests are observed, these activities may continue. However, if nesting activity is
detected during either survey, grading, blasting, and operation of heavy equipment shall be
delayed until fledging occurs by August.

Brown Pelicans. A qualified biologist or environmental monitor (as described in Condition 11.i
below) shall conduct visual surveys of the headland and offshore rocks in the vicinity of the
project site during the breeding season (April to mid-September) to determine presence or
absence of nesting brown pelicans. If no nesting pelicans are observed, grading, blasting and
operation of heavy equipment may cemmenece—continue. However, if nesting activity is
detected, grading, blasting, and operation of heavy equipment shall be delayed until mitigation
measures, developed in consultation with CDFG and USFWS, and reviewed and approved by the
Executive Director are implemented.

Cormorants. A qualified biologist or environmental monitor (as described in Condition 11.i
below) shall conduct visual surveys of the headland and offshore rocks in the vicinity of the
project site to determine presence or absence of nesting during the breeding season (March to
mid-September) of Double-crested, Pelagic, or Brandt’s Cormorants. If no nesting of these three
cormorant species are observed, blasting, grading and operation of heavy equipment may
commenece continue. However, if nesting activity is detected, grading, blasting, and operation of
heavy equipment shall be delayed until mitigation measures, developed in consultation with
CDFG and USFWS, and reviewed and approved by the Executive Director are implemented.

Construction Operations Plan. PRIOR TO COMMENCEMENT OF CONSTRUCTION,
permittee shall submit for Executive Director review and approval, a Construction Operations Plan
that specifies measures to be implemented during construction to avoid impacts to sensitive habitat
areas, visual resources, and water quality outside of the Disturbance Envelope. Following review
and approval of the plan by the Executive Director, permittee shall be responsible for implementing
all elements of the approved plan. Such plan shall include the following:

a.

Construction Area. Plans shall identify the location of the entire construction area, including
equipment storage, staging locations, and construction access routes. The construction area shall
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be limited to the minimum area needed to construct the project, and shall be delineated with
temporary construction fencing. The construction area shall show that no construction materials,
heavy equipment, construction activities or personnel will be allowed in environmentally
sensitive habitat areas or within 25 feet of the coastal blufftop, other than to remove the existing
septic tanks and to restore the blufftop.

Prior to any construction activity, the permittee shall install temporary construction fencing
along the limits of the construction area to prevent construction activities from encroaching into
adjacent terrestrial and marine habitat. The fencing shall be at least 3 feet in height, shall be
securely staked and shall be maintained in good condition during the entire construction phase of
the project. Native trees, particularly the cluster of Monterey Cypress trees located close to the
construction site, shall be protected from inadvertent damage from construction equipment by
wrapping the trunks with protective materials, avoiding fill of any type against the base of the
trunks and avoiding an increase in soil depth at the feeding zone or drip line of the retained trees.

Erosion Control Plan. The plan shall identify all relevant best management practices (BMPs) to
be implemented during construction to control erosion associated with construction activities.
Erosion control plan shall also include provisions for stockpiling and covering of stored
materials, temporary stormwater detention facilities, and shall prohibit grading and earthmoving
during the rainy season (i.e., between October 15 and April 15) unless approved by the
Executive Director. Erosion control plans shall contain provisions for specifically identifying
and protecting adjacent marine habitat areas (with sandbag barriers, filter fabric fences, straw
bale filters, etc.) from project-related runoff and sediment.

The Erosion Control Plan should make it clear that: (a) dry cleanup methods are preferred
whenever possible and that if water cleanup is necessary, all runoff will be collected to settle out
sediments prior to discharge from the site; (b) off-site equipment wash areas are preferred
whenever possible; if equipment must be washed on-site, the use of soaps, solvents, degreasers,
or steam cleaning equipment should not be allowed; in any event, this wash water should not be
allowed to enter storm drains or any natural drainage; (c) concrete rinsates, if any, should be
collected and they should not be allowed into storm drains or natural drainage areas; (d) good
construction housekeeping should be required (e.g., clean up all leaks, drips, and other spills
immediately; refuel vehicles and heavy equipment off-site and/or in one designated location;
keep materials covered and out of the rain (including covering exposed piles of materials used in
the treatment process and wastes); dispose of all wastes properly, place trash receptacles on site
for that purpose, and cover open trash receptacles during wet weather); (e) in order to protect the
Southern Sea Otter and Black Swift and the invertebrates they feed upon within the subtidal
habitat, no construction debris shall be allowed to enter the marine habitat; and finally (f) all
erosion and sediment controls should be in place prior to the commencement of grading and/or
construction as well as at the end of each day.

Hazardous Material Storage. Store petroleum products and other hazardous materials a
distance of at least 20 meters (65 feet) from the coastal blufftop and construct a berm around the
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storage site sufficiently high to retain 1.5 times the amount of stored liquids. The fueling of all
vehicles and construction equipment shall occur off site.

d. Spill Response Plan. The Construction Operations Plan shall include a spill response plan or
evidence that the applicant has contracted with a qualified local spill containment/cleanup
contractor capable of responding to accidental releases of petroleum, concrete or other hazardous
material.

e. Foreign Material Containment. Measures shall be implemented to prevent foreign materials
(e.g. construction scraps, wood preservatives, other chemicals, etc.) from entering the ocean
adjacent to the site. A containment fence, netting, or functional equivalent shall be placed
around all active portions of a construction site where wood scraps or other debris could enter
the water. The containment fence and/or netting shall be cleared daily or as often as necessary to
prevent accumulation of debris. Contractors shall insure that work crews are briefed on the
importance of observing the appropriate precautions, implementing these measures, and
reporting any accidental spills.  Construction contracts shall contain penalty provisions,
sufficient to provide for the retrieval and/or clean up of improperly contained foreign materials.
No construction activities or material storage shall be allowed outside the defined Disturbance
Envelope without prior Executive Director review and approval.

f. Procedures for Concrete Work. All concrete work and concrete pours shall be conducted in a
manner that avoids spills from entering the ocean adjacent to the project site. In each case
involving concrete pours on site, a separate washout area shall be provided for the concrete
trucks and/or tools. The washout area shall be designed and located so that there will be no
chance of concrete slurry or contaminated water runoff entering the adjacent marine habitat, or
into storm drains or gutters that empty discharge to the ocean.

g. Septic Relocation Plan. A narrative shall be prepared describing how the tank and any piping
will be removed and the area restored consistent with protecting natural resources and
maintaining geologic stability.

h. Construction Cleanup. Construction Operation Plans shall also show that within 30 days of
conclusion of construction activities, all construction materials shall be removed.

i. Environmental and Condition Compliance Monitor. Permittee shall employ an environmental
monitor, with proven biological monitoring experience, who is approved by the Executive
Director to ensure compliance with all mitigation requirements and resource protection measures
during the life of the project construction and clean-up activities. The monitor shall be present
for all phases of construction (including site preparation and fencing of sensitive habitat areas)
and shall have the authority to halt any action that might result in injury or mortality to southern
sea otters, nesting bird species (black swift, cliff swallow, brown pelican, double-breasted
cormorant, Pelagic cormorant, and Brandt’s Cormorant) or other sensitive wildlife or habitat,
and shall inform construction workers that construction vehicles and work activities shall avoid
sensitive habitat areas outside of the defined project area. Monitor shall also have the authority
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to delay construction activities if southern sea otters or nesting bird species are observed during
their respective breeding/nesting seasons within 500 feet of the Disturbance Envelope. The
environmental monitor shall consult with CDFG and USFWS to develop and implement
mitigation measures that should be taken if these species are found nesting on the project site
(i.e., in sea caves, on bluff face, and on nearshore rocks).

Archaeological Mitigation.

a. In order to assure that grading activities do not impact cultural or archaeological resources, the
applicant shall contract with a qualified professional archaeologist to monitor all earth
disturbance work within 3 feet of identified cultural and/or archaeological resources on the
project site. The contract shall specify implementation of the Archaeologist Reconnaissance of
Donald Sorenson Property, Big Sur, prepared by Archaeological Resource Service, February 8,
1977. In addition, the contract will require the contracted archaeologist to be involved in regular
consultation with the contracted geotechnical engineer, biologist and contractor during
construction to assure protection of biological and archaeological resources at the site.

b. Should archaeological resources be discovered at the project site during any phase of
construction, the permittee shall stop work until a mitigation plan, prepared by a qualified
professional archaeologist and wusing accepted scientific techniques, is completed and
implemented. Prior to implementation, the mitigation plan shall be submitted for review and
approval by the State Historical Preservation Office and for review and approval by the
Executive Director of the Commission. The plan shall provide for reasonable mitigation of the
archaeological impacts resulting from the development of the site, and shall be fully
implemented. A report verifying compliance with this condition shall be submitted to the
Executive Director for review and approval, upon completion of the approved mitigation.

Water Supply. PRIOR TO COMMENCEMENT OF CONSTRUCTION, permittee shall provide
evidence from Garrapata Water Company, or successor in interest for Executive Director review and
approval, that serving the subject parcel with water for a single family dwelling will not result in the
Company exceeding its permitted appropriation (currently 35 afy as allowed by State Water
Resources Control Board Permit for Diversion and Use of Water Permit #21010).

Water Treatment System. PRIOR TO OCCUPANCY, the permittee shall provide verification
from the Department of Environmental Health that the Garrapata Water Company or its successor in
interest (e.g., a Garrapata Mutual Water Company) has installed an approved chlorination (or other
approved) water treatment system on the existing Garrapata Creek water supply and that the water
supply complies with state safe drinking water standards.

Exterior Lighting. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall submit an exterior lighting plan which shall indicate the location, type and wattage of all
light fixtures and include catalogue sheets for each fixture for the review and approval of the Executive
Director. All exterior lighting shall be unobtrusive, harmonious with the local area, and constructed or
located so that only the intended area is illuminated and off-site glare is fully controlled. Exterior light
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sources shall be prohibited if such light source would be directly visible from Highway 1 or other major
public viewing area as defined in Section 20.145.020 V of the County Zoning Ordinance. Additionally,
no such artificial lighting shall be directed onto environmentally sensitive habitats, including the
shoreline and the adjacent sea within the Monterey Bay National Marine Sanctuary.

16. Incorporation of County Conditions of Approval. County conditions of approval pursuant to a
planning authority in addition to or other than the Coastal Act continue to apply, provided that they
are implemented in a manner consistent with these special conditions, namely County conditions #3,
4,5,8,9, 10, 12, 13, 15, 25, and 26. All other conditions contained in County Resolution No. 03073
are superceded by these Special Conditions.

V. De novo Findings and Declarations

The Commission found that the project approved by the County raised a substantial issue, and therefore
has jurisdiction over the de novo coastal development permit (CDP) for the proposed project. The
standard of review for this CDP determination is the County LCP policies, including the Big Sur LUP
and the Coastal Implementation Plan, and the Public Access and Recreation policies of the Coastal Act.
The Commission thus finds and declares as follows:

A. Project Description

1. Project Location

The subject Laube-Engel property includes two adjacent parcels (APNs 243-251-012 and 243-251-013)
that are each two-acres in size, located between Highway One and the sea, approximately 10 miles south
of Carmel, and one-half mile south of Garrapata Creek, on a granitic headland known as Kasler Point
(see Exhibit 1 and historic aerial photos of the site in Exhibit 2). The State Coastal Conservancy’s two-
acre open space property sits north of the Laube-Engel property, immediately south of Abalone Cove,
and, as described in the visual resources section below, a scenic and conservation easement on the
subject property protects seaward views from the Abalone Cove Vista Point along the Big Sur Coast
Highway. As shown on Exhibit 1b, the southern Laube-Engel parcel (APN 243-251-012) contains a
rocky shoreline, and is bounded on the southwest and west by the Pacific Ocean, along the northeast by
the northern parcel, and along the east by Highway One. The northern Laube-Engel parcel is bounded
on the north by the rocky shoreline within Abalone Cove, and to the east by the Conservancy parcel and
Highway One.

The southern parcel contains an existing driveway that has been graded but remains otherwise
unimproved except for a concrete gutter on the northern side of the roadway. The site also contains an
excavated/graded building pad from work conducted by the previous property owner. The 1977
Sorenson staff report described Kasler Point, prior to grading and excavation, as a dome shaped, rocky
headland jutting into the Pacific Ocean (see Exhibit 2, photos 1 and 2). However, as a result of
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excavation of the site and partial development by Sorenson, the site now consists of the nearly level
building pad excavated down nearly 25-30 feet from the crest of the dome, and a westerly facing, nearly
vertical excavated bluff, located about 70 to 100 feet inland of the coastal blufftop* (see Exhibit 2,
photos 3 and 4).

Since construction of the approved Sorenson residence was never completed, other abandoned
improvements related to earlier development efforts include reinforced concrete footings, drainage lines,
inlets and culverts, water lines, underground utility trenches and a septic system. Additionally, the old
building pad was constructed with a cut and fill grading operation, and fill material from the excavation
appears to have been spread in the saddle, between Kasler Point and the excavated pad area, as well as
on the edge of the slope northwest of the old building pad. Beneath the fill lies a thin layer of terrace
deposit materials that include gravelly, silty and clayey sand, which lies atop dense granitic bedrock.

According to a geotechnical review conducted by Haro Kasunich (dated December 12, 2002), surface
drainage currently runs down the driveway to an area just south of the graded pad. Two storm drains are
located on the property to collect the runoff. One of the storm drains, located near the base of the
driveway, collects stormwater runoff from the driveway drainage, the second, located on the north side
of Kasler Point was probably designed to collect runoff from the previously approved entryway and yard
area. Both stormwater culverts discharge onto granite bedrock.

2. Project Description

The Laube-Engel project approved by the County (Exhibit 3) was for a 8,270 square foot residential
dwelling, with an approximately 1,824 sf subterranean garage, for a total of 10,094 square feet (based on
plans dated December 2002), located on the southern parcel. The County-approved project also
included development within 100 feet of environmentally sensitive habitat, approximately 1,750 cubic
yards of cut and 736 cubic yards of fill, development on slopes over 30 percent, and a lot merger that
would consolidate the two two-acre parcels that make up this site.

As described above, the subject property was partially developed by previous owners (Sorenson). The
current project uses generally the same access driveway and building site as that graded and excavated
by the previous owner. However, following appeal of the project, the applicants modified the project
design and placement of the residence, and submitted new plans, dated revised July 8, 2004 (Exhibit 5),
that show the residence relocated slightly north of the County approved site, so that the northern portion
of the residence is now located on the northern parcel (somewhat similar to the first design submitted to
the County). The residence has also been reduced from a total of 10,094 sf to 9,971 sf (a reduction of
123 sf). Residential site coverage would be 4,625 square feet, with 10,147 sf of permeable driveway
and parking, and 948 sf of protected garden space.

! According to topographic contours shown on the site plan, the top elevation of the excavated bluff is about 90 feet and the base elevation
is about 65 feet above mean sea level. The top of the coastal bluff seaward of the building pad is about 50 to 60 feet above mean sea
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Similar to the County-approved design, the revised July 8, 2004 residential design, which is now
proposed for the de novo coastal development permit, includes a large two-story dwelling, with an
additional underground basement that includes a two car garage, wine cellar, elevator, bathroom and
mechanical room. The main portion of the house, located on the southern parcel, is still semi-elliptical
in shape, however, the northern portion of the residence, made up of an additional elliptical-shaped
section (which includes a home theater on the lower level, and bedroom, bath and laundry room on the
upper level), is now located on the northern parcel. This northern portion of the house will require
further excavation of the cut slope, but the base elevation has been lowered to minimize visibility of this
portion of the structure.

The house has also been slightly rotated so that the long axis of the house is oriented more north/south,
with the northern home theater portion of the residence set into the excavated bluff face, and the main
portion of the house rotated out, away from the excavated bluff face. At this angle, the landward side of
the house is separated from the excavated bluff face a distance of from 0 to 30 feet, and the protected
garden, entryway and motor court are now located on the eastern side of the house, between the house
and the bluff face. The approach to the underground garage is also located on the eastern side of the
residence, between the excavated bluff, and a retaining wall that separates the motor court from the
guest parking area west of the driveway turnaround. A stone terrace is located on the seaward side of
the house at ground level outside of the living room/family room area, and two balconies are located
along the seaward side of the upper level. A third upper level balcony is located at the northwest end of
the house.

Because of its elliptical shape, the width of the house varies; however, as shown on the revised July 8,
2004 plans, the outboard (or seaward) edge of the house is located a maximum distance of
approximately 65 feet from the base of the excavated bluff face. As a result, the outboard edge of the
house is located approximately 25 feet from the top of the seaward coastal bluff in the area of the stone
terrace outside the family room/living room area, approximately 35 feet from the top of the seaward
coastal bluff in the area of the underground garage, and approximately 25 feet from the top of the
seaward coastal bluff in the area established for guest parking.

The project also includes constructing retaining walls in several locations, including along the driveway
(approximately 3-5 ft high), the base of the excavated bluff face (up to 12 foot high), and outboard of the
turnaround and guest parking area (approximately 3 ft high).?

Aside from rotating and moving the residence northward, the revised July 8, 2004 design also differs
from the design approved by the County in that a deck previously proposed seaward of the residence
and within 15 feet of the top of the seaward coastal bluff has been removed, the garage access and
turnaround areas have been revised, and a guest parking area has been added south of the motor court
area (see Exhibit 5).

The house will be constructed using concrete, glass and wood framing. Floors will consist of
conventional concrete slabs, and the structure will use a pier and beam foundation system with footings

2 Retaining wall heights are approximate and are measured from elevations on revised plans dated July 8, 2004.

«

California Coastal Commission



18 A-3-MCO-04-012 (Laube-Engel) revised findings 2.1.05.doc

that penetrate overlying fill and marine terrace deposits and are embedded at least 2 to 5 feet into the
granite bedrock beneath the house footprint. Where native granite is not encountered at the slab sub-
grade, concrete slabs would be constructed on compacted fill. According to the geotechnical review
conducted by Haro Kasunich, excavations for the below grade garage and driveway entryway will
require cuts of 8 to 16 feet. Plans approved by the County show the elevation of the garage and entry
driveway at an elevation of 54 feet based on site and drainage plans dated November 4, 2002. The
turnaround area south of the garage entryway is at elevation of about 64 feet.

The building will require additional grading for excavation of the basement, foundation and northern
portion of the house, with 1,731 cubic yards of cut (445 cy for the residence, and 1,286 cy for the
driveway and turnaround) and 419 cubic yards of fill (which is changed only slightly from the earlier
design which required 1,750 cy of cut and 736 cy of fill).

While the site includes remains of the previous development, the Geotechnical review (submitted by
Vicki Odello, C.E., dated December 2002) states that all improvements would be removed except for the
driveway and septic leach fields. The 540-foot long driveway will be retained and surfaced with
crushed granite. The existing septic system currently includes three side-by-side manhole covers, which
service two existing septic holding tanks and a pump station, that are located in old compacted fill, very
close to the coastal bluff top, southwest of the guest parking area. Previous plans considered relocating
these facilities at least 15 feet from the coastal blufftop. However, the project design has since been
modified so that the tanks will be removed from the blufftop, and a new septic tank will be located in the
motor court area, at least 70 feet from the top of the coastal bluff. The septic system will still pump
waste up to the existing leach fields that are located about 200 feet southeast of the house, and about 40
feet up-slope from the house site on the east side of the ridge. These leach fields were approved by the
County and installed as part of the prior development permit (according to the Odello 2002
Geotechnical Report). The Garrapata Water Company will continue to provide water to the site through
an existing water hookup.

B. Issues ldentification and Analysis

1. Visual Resources

The project is located along the Big Sur Coast, which has specific policies for protecting the spectacular
visual resources of this area of coast. The project approved by the County was found to raise a
substantial issue because it was not designed to minimize visibility within the critical viewshed. The

prOJect de3|gn has since been rewsed based on plans dated July 8 2004—Ieui—ﬂagg+ng—ef—the—new—desagn

a. Applicable Policies

The County’s LCP is protective of visual resources within the Big Sur Critical Viewshed The Big Sur
Coast Planning Area Land Use Plan (LUP) Policy 3.2.2 defines the Critical Viewshed as everything
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within sight of Highway 1 and major public viewing areas including turnouts, beaches and specific
locations including, among others, Soberanes Point and Garrapata Beach.

Specifically, the Big Sur Coast Land Use Plan’s Critical Viewshed Policy states:

3.2.1 Key Policy - Recognizing the Big Sur coast's outstanding beauty and its great benefit to
the people of the State and Nation, it is the County's objective to preserve these scenic resources
in perpetuity and to promote the restoration of the natural beauty of visually degraded areas
wherever possible. To this end, it is the County's policy to prohibit all future public or private
development visible from Highway 1 and major public viewing areas (the critical viewshed), and
to condition all new development in areas not visible from Highway 1 or major public viewing
areas on the siting and design criteria set forth in Sections 3.2.3, 3.2.4, and 3.2.5 of this plan.
This applies to all structures, the construction of public and private roads, utilities, lighting,
grading and removal or extraction of natural materials.

Exceptions to Key Policy 3.2.1 are provided for in certain specific cases, including vacant parcels in the
Rocky Point Area (LUP Policy 3.2.5.F). Big Sur Coast LUP Policy 3.2.5.F defines the Rocky Point
exception area as follows (portions of policies below bolded for added emphasis):

3.2.5.F Rocky Point Area Vacant Parcels. Existing vacant residential parcels in the critical
viewshed between Highway 1 and the sea, from (and including) the southernmost existing
residential parcel on Rocky Point, to the northernmost developed residential parcel on Kasler
Point and from the southernmost developed parcel north of Abalone Cove to the northernmost
developed parcel south of Garrapata Creek...

At the time of LCP certification in 1988, the 1977 Sorenson permit had already been granted for
development on the southern Kasler Point parcel, and a scenic and conservation easement had been
obtained over much of the southern parcel and over the entire adjacent northern parcel, which
precluded further development on the site. The southern parcel (APN 243-251-012) was, therefore,
considered the northernmost developed parcel on Kasler Point, and thus within the Rocky Point
exception area. Policy 3.2.5.F allows that parcels within the Rocky Point exception area be
permitted to be used for residential development, subject to the policies of Section 3.2.4 of this plan
and the following standards outlined in Section 3.2.5.F:

... Additional standards shall include keeping driveways as narrow as possible, avoiding paving
where practical and consolidation of driveways; the use of roof and surface treatments, colors
and materials which will visibly blend with the surrounding environment; the use of berming
and other measures designed to minimize views of structures without blocking ocean vistas
seen from Highway 1; prohibiting the dumping of excavated materials over the coastal bluff,
and additions, antennae, night flood lighting, or other improvements in view of Highway 1
without separate permit consideration; and dedication of scenic easement over undeveloped
portion of lot. Guesthouses shall be attached to the main dwelling except where they can be
sited to better implement these policies.
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The referenced Big Sur LUP Section 3.2.4 contains the following applicable policies:

3.24.A.1. So that the visual continuity may remain undisturbed, the design and siting of
structures, whether residential, commercial, agricultural, or public, and access thereto, shall
not detract from the natural beauty of the undeveloped skylines, ridgelines, and the shoreline.

3.2.4.A.2. New applicants, when selecting a building site, must consider the visual effects upon
public views as well as the views and privacy of neighbors. The portion of a parcel least visible
from public viewpoints will be considered the appropriate site for the location of new
structures. New structures shall be located where existing topography or trees provide natural
screening and shall not be sited on open hillsides or silhouetted ridges. Sites shall not leave
excavation scars or slope disturbance. Structures and access roads shall be designed to
minimize alterations of the natural landform and to avoid, insofar as feasible, removal of healthy
tree cover.

3.2.4.A.3. New development should be subordinate and blend with its environment, using
materials or colors that will achieve that effect. Where necessary, appropriate modifications
will be required for siting, structural design, size, shape, color, textures, building materials,
access, and screening.

3.2.4.A.4. Landscape screening may be used wherever a moderate extension of native forested
and chaparral areas is possible. Other screening must be of similar plant or tree species.

3.2.4.A.5. Sites for new structures shall be selected to avoid the construction of visible access
roads and minimize the extent of environmental and engineering problems resulting from road
construction.

3.2.4.A.6. New roads providing residential, recreational, or agricultural access will be
considered only where it has been demonstrated that the use of existing roads is not feasible, or
that permission for the use of an existing road is shown in writing to be unobtainable from
neighboring property owners.

3.2.4.A.7. New roads shall avoid steep slopes and shall be located along the margins of forested
areas, along natural land contours, or within existing vegetation. Road shall be aligned to
minimize removal of native trees, and constructed to minimum standards consistent with the
requirements of fire safety and emergency use. Drainage and erosion control measures must
be adequate to prevent erosion. During road construction, side-casting of earth materials shall
not be permitted; all materials not used for on-site fill shall be removed from the area.

Corresponding regulations from the Coastal Implementation Plan include:
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20.145.030.C.2.a. All structures, whether, residential, commercial, agricultural, or public, and
access thereto, shall be designed and sited so as not to detract from the natural beauty of the
undeveloped skylines, ridgelines, and the shoreline. (Ref. Policy 3.2.4.A.1)

20.145.030.C.2.b. Buildings shall be located so as to minimize their visual impact upon public
views as well as the views and privacy of neighbors. New structures shall be located on that
portion of a parcel least visible from public viewpoints.

New structures shall be located where existing topography or trees provide natural screening
and shall not be sited on open hillsides silhouetted ridges. Sites shall not leave excavation scars
or slope disturbance. Structures and access roads shall be designed to minimize alterations of
the natural landform and to avoid, insofar as feasible, removal of healthy tree cover. (Ref. Policy
3.2.4-A-2,3.7.3.All and 5.4.3.L.4)

20.145.030.B.6.e. New structures shall be sited so as to avoid the construction of visible access
roads and minimize the extent of environmental and problems engineering resulting from road
construction. (Ref. Policy 3.2.4.A.5)

The Big Sur LUP also includes recommended action 3.2.6.3 that states:

Where no other feasible mitigation measures for eliminating the adverse visual impacts of new
development in the critical viewshed are available, the County may institute and utilize a
Transfer of Development Credits (TDC) system that will permit development credits for a parcel
determined to be developable except for the critical viewshed restrictions. Such credits may be
transferred at the owner's option to a receiving parcel not in the viewshed and otherwise found
to be suitable for an increased density of development. The use of transferred credits will be
allowed as a conditional use under this Plan. However, the increase in residential density on the
receiving parcel shall not exceed twice that which is specified by Section 5.4 of this Plan, except
where: a) an environmental impact analysis reveals site suitability for more units; b) traffic
impacts will be mitigated through reduction in the number of driveway encroachments onto
Highway 1; and c) consistent with all other standards listed in this Plan.

Critical viewshed parcels protected under a TDC system shall be secured through enforceable
restrictions (e.g., scenic easement dedication), subject to County Counsel review and approval of
the applicable documents.
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b. Analysis of Consistency with Applicable LCP Policies

The Big Sur Coast Land Use Plan (LUP) visual resource Key Policy section 3.2.1 generally prohibits
new development in the Critical Viewshed, i.e., visible from Highway 1 and other defined public
vantage points. The purpose of this LCP policy is to protect the Big Sur Coast’s highly scenic views,
enjoyed by millions of visitors per year, from the individual and cumulative impacts of development.
Such protection is achieved, in part, by requiring that new projects be concealed from public view.

Based on the critical viewshed definition, if a structure is visible from Highway One and major public
viewing areas including turnouts, it is by definition within the critical viewshed. The Big Sur Coast LUP
does provide some exceptions to the strict application of Key Policy 3.2.1 in certain specific cases where
vacant lots exist in certain partially-developed residential enclaves located in the Critical Viewshed--
including the nearby Rocky Point area. As described above, the Rocky Point exception area is defined
in LUP Policy 3.2.5.F, in part, as “existing vacant residential parcels in the critical viewshed between
Highway 1 and the sea, from (and including) the southernmost existing residential parcel on Rocky
Point, to the northernmost developed residential parcel on Kasler Point.” Since development had been
already been approved on APN 243-251-012 (the southern parcel of the subject site) prior to
certification by the Commission, at the time of certification, it was understood that the southern parcel
was located within the Rocky Point Exception area. However as the northern parcel was not to have any
development on it, it was understood at the time of certification that this parcel was not part of the
Rocky Point exception area.

While it can be argued that since the site was never actually developed in accordance with the permit
granted by the Coastal Commission it could still be considered a vacant parcel (other than what
structural ruins remain), staff involved in the creation of the Big Sur LUP concede that the southern
parcel was considered at the time of certification to be part of the Rocky Point Exception area, therefore,
the County used the correct standard of review when it approved the project. However, the project was
subsequently appealed and the Commission found Substantial Issue because the house was still visible
from Hwy 1 and was not consistent with the Rocky Point exception area requirements for minimizing
visibility.

Although it is often incorrectly referred to as an “exemption area,” location in the Rocky Point
Exception area does not mean that “anything goes” or that the lot is somehow no longer in the Critical
Viewshed. Instead, the Rocky Point Exception Area standards identified in LUP Policy 3.2.5.F allow
residential use on existing lots in the Critical Viewshed if measures are incorporated to insure that visual
impacts are minimized and do not block ocean vistas as seen from Highway 1 (LUP 3.2.5.F). The
policies call for siting on the portion of the lot least visible from public viewpoints (LUP 3.2.4.A.2).
Modifications for siting, design, size and access are required where needed to insure that new
development be designed to blend in with, and be subordinate to, the natural environment (LUP
3.2.4.A.3). And dedication of a scenic easement over the undeveloped portion of the lot is required
(LUP 3.2.5.F, and CIP Section 20.145.030.B).

As described above, and shown on plans dated revised July 8, 2004 (Exhibit 5), following appeal of the
project to the Commission, the applicants revised the design and location of the structures in an attempt
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to make the house less visible. Specific changes include moving the structure further northward so that
the home theater portion of the residence is now located on the northern parcel, and lowering the base
and roof elevation of the northern portion of the house so that it would not be seen from Highway One.
According to the applicant’s representative, the square footage of the house was also reduced
approximately 123 sf (from 10,094 sf to 9,971 sf). After staking of the new design, Commission staff
met with the architect and applicant’s representative at the site to conduct a visual analysis of the new
design (as represented by staking and flagging of outer walls and roofline). As a result of the site visit,
staff determined that while the revised design is not visible from Highway One directly east of the site,
due to existing topography, a portion of the house is still be visible from Highway 1, both north and
south of the site, and as viewed from either direction, would block ocean views.® Photos of the current
project are shown in Exhibit 6.

The parcel is zoned RDR/40(14) meaning that the height limit is restricted to 14 feet above average
natural grade. The revised July 8, 2004 plans submitted by the applicants (Exhibit 5) show an
approximate average natural grade at an elevation of about 76 feet. Sheet 1 of the plans show that this
was calculated given a high point at natural grade of 87 feet, where the northern portion of the house
would be set back into the excavated bluff, and a low point at natural grade of 65 feet, at the outboard
edge of the first floor. If one were to imagine the natural average grade being a straight line between
these points, the average elevation of that line would be at 76 feet, as calculated.

However, due to work accomplished by the previous owner, most of the hillside has already been
excavated to create a fairly flat building site at an elevation of about 63 feet, so the existing topography
is not actually a straight line between these points. Although the northern portion of the house will be
set into the excavated bluff, at least 80% of the house would be located on the fairly flat area.
Furthermore, as viewed from the west (or offshore), at a height above the existing grade of about 26
feet, the proposed structure appears to be very massive and to have nearly twice the allowable height
limit set for this zoning district.

While, the maximum height of the structure was technically measured correctly, according to the
definition given in the County LCP (in Section 20.06.630)*, it results in a structure that would be visible
from public viewpoints inconsistent-with-LCP-resource-protection-pohicies. That is, with a peak roof

elevation of 90 feet, the structure extends beyond the existing topography and is visible from public

view points, ineensistent-with-LECPvisualresource—protection—pelicies. However, since the 14-foot

height is a maximum, it may be reduced if required to meet other LCP requirements.

The LCP requires incorporating measures to insure that visual impacts are minimized and that new
development does not block ocean vistas as seen from Highway 1 (LUP 3.2.5.F), siting new
development on the portion of the lot least visible from public viewpoints (LUP 3.2.4.A.2), and
modifications where necessary for siting, design, size and access where needed to insure that new

3 Visual analysis was conducted using binoculars to locate the staking, and then viewing the site without binoculars to determine whether
the project once identified would still be visible with unaided vision. After doing so, it was determined that flagging representing the
proposed house was visible and would block ocean views from Highway One both north and south of the site.

4 Height of structure means the vertical distance from the average level of the highest and lowest point of the natural grade of that portion
of the building site covered by the structure, to the topmost point of the structure, but excluding certain fea-tures, as specified in
Chapter 20.62 (Height and Setback Excep-tions) of this Title
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development be designed to blend in with, and be subordinate to, the natural environment (LUP
3.2.4.A.3). Policies also require that development be designed to minimize alterations of the natural
landform and not leave excavation scars (LUP3.2.4.A.2).

The previous property owners already accomplished major excavation of the site many years ago, and
the proposed project has been sited in this same area since it is the portion of the parcel least visible
from public viewpoints. While the project has been sited in this area to minimize the amount of
additional excavation and landform alteration necessary, it does propose additional excavation for the
northern portion of the house and a basement garage. Given the large landmass between Highway One
and the building site, the fact that the building pad sits at least 25 to 30 feet below the top of the
excavated bluff, and the fact that the project is planning further excavation for a lower level garage, it is
not unreasonable to expect a structure could be sized and located so that it would not extend beyond the
existing topography and block ocean views.

As currently designed (based on the revised July 8, 2004 plans), the project’s size, height and visually
prominent Iocatron (rotated out from the excavated bluff face) minimize impacts on_stilprevent

views seen from Highway 1. While
large homes are often the preference of coastal property owners these days, policies of the Big Sur LUP
require that the siting, size and design of homes be modified where necessary to minimize visibility in
the critical viewshed. Zoning for the site also restricts the maximum height of main structures to be no
more than 14 feet above average natural grade. While main structures in areas zoned RDR are allowed a
maximum height of 30 feet, most of the residential parcels located between Garrapata Creek and Rocky
Point were intentionally constrained with a maximum 14-foot height limit, specifically to protect visual
resources along the coast.

The previously approved coastal permit (A-174-77 Sorensen) for a 3,950 sq.ft. residence demonstrates
that it would be feasible to also minimize visual impacts by building a smaller-sized structure that would
not be seen at all from the public viewpoints. Furthermore, at 9,971 sf (7,990 sq.ft. single family
dwelling + 1,981 sf garage/basement) the design is still more than twice the size of the previous
permitted residence, and nearly 5 times the size of that given for the national average house size.> Since
the proposed footprint of the proposed residence is already at 4,625 sf, even a one-story house with this
site coverage would still provide a large home on the site.

Nonetheless the visual |m|oacts of the proposed srtrnq and desrqn are mrnrmal S+nee—|t—rs—feasrlele—te

standerds—fer—the—Reelq—Pemt—e*eeptren—area Although Smee the top of the structure IS what IS vrsrble
from the publrc vrewpornts along Hrghway One, thrs vrsrbrlrtv IS not sranfrcant a—reduetren—m—the

° Based on the National Association of Home Builders, the size of the average new house in the year 2003 was 2,230 square feet,

compared with 1,500 square feet in 1970.
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- Additionally; To te—prevent lighting of the residence from adversely
impacting views, the Special Condition 15 prohibits lighting that can be seen from Highway One and
major public viewing areas, and does not allow lighting of the shoreline or adjacent sea.

Furthermore, the project proposes to continue use of the existing driveway developed by the previous
owner. The driveway is located on the southern parcel and so is within the Rocky Point exception area.
Rocky Point exception area development standards require keeping driveways as narrow as possible,
avoiding paving where practical, and use of surface treatments, colors and materials which will visibly
blend with the surrounding environment. For fire protection, CDF requires a minimum driveway width
of 12 feet. The driveway has already been installed pursuant to the previous permit, and was required to
be only 10 feet in width. However, in some places it is wider. Additionally, there is a 2 foot wide paved
gutter along the side of the driveway. Given that the widest fire truck in Big Sur is 8 feet, the existing
driveway in the viewshed is of adequate width for fire protection and should not be widened, as
provided for in Special Condition # 1.a.3.

Development standards also require the dedication of scenic easements over the undeveloped portions of
a lot. A scenic and conservation easement was granted over most of the northern parcel and portions of
the southern parcel by the previous owner (Sorenson), and accepted by the State Coastal Conservancy
on March 11, 1983 (and recorded on May 11, 1983), as shown on Exhibit 4. Among other things, the
scenic and conservation easement, requires that visual access to the north parcel from Highway One be
guaranteed, and prohibits any blockage of, or interference with, public views by the erection of any
other types of structures or planting of trees within the scenic and conservation easement. However, the
eastern end of the southern parcel, which provides ocean views visible from Highway 1, remains
unprotected (see Exhibit 6). Additionally, based on past permit experience of other development the
Big Sur Coast, further development, such as remodels and later additions, on existing residences in
viewshed parcels have resulted in encroachment of the viewshed. Therefore, to ensure that future
development or additions to the approved house will not be allowed to extend into the Critical
Viewshed, the permit has been conditioned to require a new scenic and conservation easement be
recorded over the remainder of the property not already protected by the existing easement, outside of
the final approved Residential Building Envelope, which will allow for the proposed new development
and the existing roadway (as further conditioned and approved by this permit). The permit has also been
conditioned to prohibit any future additional development on site beyond what is approved by this
permit.

Additionally, because the recently complete Periodic Review found that excessive roadside clutter also
adversely affects visual resources along the Big Sur Coast, the permit has been further conditioned to
prohibit landscaping that would block ocean views. And in order to maintain the rustic character of the
area, consistent with LCP policies, the permit requires that the driveway remain as narrow as the
existing roadway, and retain a gravel aggregate roadbed or use other suitable roadbed materials in order
to minimize visibility and blend in with the surrounding environment.

Finally, the northern parcel is located in the Critical Viewshed, and outside of the Rocky Point
exception area. Since there are no other buildable sites on the northern parcel where a residence could
be constructed consistent with the Critical Viewshed policies, any further development on the northern
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parcel would be inconsistent with LCP policies and would have an adverse impact on visual resources.
The Commission previously found that consolidation of the two subject parcels into one combined
parcel would reduce the number of remaining vacant parcels within the Critical Viewshed, thereby
easing cumulative problems that would result from further development on this site. While the previous
owner never accomplished this task, the fact remains that the cumulative affects of further development
on the site would have adverse impacts on the Big Sur critical viewshed. Furthermore, since the
previous owners did not accomplish the parcel merger, they did not fully comply with the previous
permit. The County approval also required that the two parcels be merged to one, combined parcel.
Therefore the Commission has conditioned this permit to require a lot merger, prior to issuance of this
permit, to ensure that the two subject parcels are consolidated into one parcel. No additional coastal
development permit is necessary for this merger to be finalized, however, if this permit is not exercised,
an enforcement action would be necessary to ensure that the two parcels were merged as required by the
pervious permit.

c. Conclusion

Since the project approved by the County was found to be visible from public viewpoints along
Highway One, the applicants revised the design to relocate the house and lower the base elevation of the
northern portion of the house. However, based on field observations, a portion of the main part of the
house is still visible from public viewpoints along Highway One. Still, this impact is not significant,

and the proposed siting and de5|qn of the house achieves mlnlmal V|5|b|I|tv H—is—therefore.

deagﬂ—te—ene—stew—. ReV|sed prOJect plans must be submltted for review and approval by the Executive

Director, and the rew design adequately flagged for confirmation in the field.

To ensure protection of scenic resources along the eastern portion of the property, which provides views
of the ocean from Highway One, the permit has also been conditioned to require a scenic and
conservation easement over the remainder of the site, outside the final approved Residential Building
Envelope. The permit has also been conditioned to prohibit any future additional development on site or
landscaping that would block ocean views, and requires the existing roadway not be widened, and that
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suitable materials be used for the roadbed to ensure that the road blends into the surrounding
environment. Finally, to reduce the potential for cumulative impacts from further development on the
northern parcel, the project has been conditioned to require consolidation of the two subject parcels into
one combined parcel, prior to issuance of the permit.

Thus, only as conditioned, does the Commission find that the project is consistent with the visual
resource protection policies of the Monterey County LCP.

2. Environmentally Sensitive Habitat Areas

The project has the potential to disrupt environmentally sensitive Smith’s blue butterfly habitat by
removal of seacliff buckwheat plants, which serve as the host plant species for all life stages of the
butterfly.® The project also has the potential to disrupt environmentally sensitive coastal bluff scrub
habitat, and rocky intertidal and marine habitats adjacent to the site as a result of construction activities
and uncontrolled drainage on top of the coastal bluff. Additionally, since the site is located at the heart
of the geographic range for the southern sea otter (Enhydra lutris), construction activities occurring
during the sea otter breeding season, between December and March, could affect sea otter pupping if the
disturbance causes adults to abandon their pups. Finally, construction activities have the potential to
disrupt nesting birds if present.

a. Applicable Policies
Relevant LCP policies include the following:

3.3.1 Key Policy - All practical efforts shall be made to maintain, restore, and if possible,
enhance Big Sur's environmentally sensitive habitats. The development of all categories of
land use, both public and private, should be subordinate to the protection of these critical areas.

3.3.2.1. Development, including vegetation removal, excavation, grading, filing, and the
construction of roads and structures, shall not be permitted in the environmentally sensitive
habitat areas if it results in any potential disruption of habitat value. To approve development
within any of these habitats the County must find that disruption of a habitat caused by the
development is not significant.

3.3.23. The County shall require deed restrictions or dedications of permanent
conservation easements in environmentally sensitive habitats when new development is
proposed on parcels containing such habitats. Where development has already occurred in
areas supporting sensitive habitat, property owners should be encouraged to voluntarily
establish conservation easements or deed restrictions.

6 The site also contains two patches of Monterey cypresses, which have been determined not to serve as monarch butterfly over-wintering
sites because the site, on top of the coastal headland, is unprotected from strong winds and the area lacks the necessary food source for
the butterflies. Since the cypress trees will not be impacted by project activities, potential impacts to monarch butterflies are not further

discussed in this report.
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3.3.2.4.  For developments approved within environmentally sensitive habitats, the removal of
indigenous vegetation and land disturbance (grading, excavation, paving, etc.) associated with
the development shall be limited to that needed for the structural improvements themselves. The
guiding philosophy shall be to limit the area of disturbance, to maximize the maintenance of the
natural topography of the site, and to favor structural designs which achieve these goals.

3.3.3.B.1. Development on parcels adjacent to intertidal habitat areas should be sited and
designed to prevent percolation of septic runoff and deposition of sediment.

3.3.3.B.4. Site design technigues intended to screen structures from view of Highway 1 shall not
involve major land modification that may impact adjacent marine habitats.

b. Analysis of Consistency with Applicable LCP Policies

The LCP gives high priority to the protection of the Big Sur Coast’s environmentally sensitive habitat
areas (ESHAs). Section 3.3 of the Big Sur LUP identifies the following habitats, among others, as
ESHA: rare and endangered species habitat; all marine wildlife haul-out, breeding and nesting areas; all
wildlife reserves, including all tideland portions of the California Sea Otter State Fish and Game
Refuge; nearshore reefs, tidepools, islets and offshore rocks; and seacaves

Smith’s Blue Butterfly Habitat

While seacliff buckwheat (Eriogonum parvifolium), itself, is not a listed species, it is one of only two
Eriogonum species that serves as a host plant for the entire life cycle of the federally endangered
Smith’s blue butterfly (Euphilotes enoptes smithii). Emerging in late summer and early autumn, adult
Smith’s blue butterflies mate and lay eggs on the flowers of these host plants. The eggs hatch shortly
thereafter and the larvae begin to feed on the flowers of the plant. Following several weeks of feeding
and development, the larvae molt to a pupal stage, beginning a ten-month period of transformation. The
following year, as the Eriogonum again flower, the new adults emerge. Since the seacliff buckwheat is
one of only 2 host plants for the endangered Smith’s blue butterfly, which spends its entire life cycle
associated with these plants, it is critical habitat for this rare and endangered species, and so is
considered as environmentally sensitive habitat where it is located within the range of the Smith ‘s Blue
Butterfly. The Smith’s blue butterfly have historically ranged along the coast, from Monterey Bay south
through Big Sur, to near Point Gorda, occurring in scattered populations in association with coastal
dune, coastal scrub, chaparral, and grassland habitats. The project site is located within the range of the
federally endangered Smith’s blue butterfly; thus the buckwheat on site is considered as
environmentally sensitive habitat.

The Big Sur LUP key policy requires that all practical efforts shall be made to maintain, restore, and
if possible, enhance Big Sur's environmentally sensitive habitats (LUP 3.3.1), and that development,
including vegetation removal, excavation, grading, filing, and the construction of roads and structures,
shall not be permitted in the environmentally sensitive habitat areas if it results in any potential
disruption of habitat value (LUP 3.3.2.1). Therefore, the project should make all practical efforts first
to avoid development and activities that would impact environmentally sensitive habitat, not allow

«

California Coastal Commission



A-3-MCO-04-012 (Laube-Engel) revised findings 2.1.05.doc 29

development in esha if it would result in a significant disruption of habitat, and where development is
allowed, mitigate for unavoidable impacts that do not cause a significant disruption of habitat.

The first biological mapping conducted on the site was done in 1999 (Exhibit 7) and evaluated habitat
areas that would be impacted by the very first project design which was sited across both the north and
south parcels, somewhat similar to that currently proposed. Because there were earlier concerns about
the visibility of the first design, the project was relocated entirely on the southern parcel and biological
impacts reevaluated. While the County approved this revision, the Commission found that the project
still raised a substantial issue with regards to environmentally sensitive habitat areas because it still had
the potential to remove a significant number of seacliff buckwheat plants.

As described previously, following appeal of the County-approved design, the applicants have since
revised their project plans again, once more moving the proposed design northward, so that the northern
portion of the house would be located on the northern parcel. They also submitted other information not
previously included in the project files, including an updated biological report dated December 14,
2002, with a map showing the distribution of seacliff buckwheat as mapped in September 2, 2000
(which updated and revised the mapping conducted in 1999 that was previously included in the
Substantial Issue report). The December 2002 biological report, that describes the year 2000 mapping,
and was used to evaluate the County-approved design, stated that approximately 121 seacliff buckwheat
plants “are present within areas likely to be affected by the project,” i.e., approximately 121 buckwheat
plants are located within the existing driveway and building envelope, as shown on the plans. The
report goes on to state “...although the subject properties support many more seacliff buckwheat plants
(at least 834 which will not be affected by this project), the loss of about 121 plants will contribute to
the overall decline of available habitat.” The County approval thus required restoration of the property
with replacement of seacliff buckwheat using a 3:1 replacement ratio.

While the 1999 biological map showed only patches of buckwheat found on the Southern parcel, the
2000 mapping shows plots of buckwheat observed on both the north and south parcels, with a total of
approximately 1,026 plants (somewhat more than the 834 +121 plants mentioned in the 2002 report). A
rough overlay of the current project design (dated July 8, 2004) atop the September 2000 biological
mapping, conducted by Commission staff (Exhibit 8), shows that while approximately 915 buckwheat
plants are located on the northern parcel in areas that are not proposed for development, approximately
111 (or about 10%) of the buckwheat plants are located in the building envelope on the southern parcel.
However, most of the buckwheat patches within the building envelope are located outside of the
proposed driveway and building footprint, with only about 8 plants actually located near the main
residence, and about 20 plants located in the existing driveway. Other areas of buckwheat on the
southern parcel are located on the slope north of the existing driveway, or along the southeastern side of
the driveway, which in either case should not be impacted since the existing driveway location actually
just skirts these areas and is not proposed for widening. Therefore a total of from 28 to 111 seacliff
buckwheat plants could be impacted on the southern parcel by the current project.
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While past surveys have not identified Smith’s blue butterfly on the site’, according to the entomologist
Dick Arnold, (who is an expert on Smith’s blue butterfly, and is referred to by the project biologist as
establishing the protocol for presence/absence surveys) it is possible that other confounding factors,
beyond the actual butterfly absence, may be to blame (such as variable climatic conditions, or use of
other areas of the property outside of the surveyed site; pers comm. 10/15/04). Mr. Arnold further
stressed that because of the location of the site in the middle of the butterfly’s range, and the close
proximity of the site to historic butterfly sightings both north and south of the site (in Palo Corona
Ranch, Garrapata State Beach, and further south), it should be presumed that Smith’s blue butterfly
would make use of the area under the right conditions, and thus the buckwheat plants should be
considered as sensitive habitat and protected appropriately.

As described above, the majority of the buckwheat plants are located on the northern parcel, outside of
the project site and beyond construction activities. While it appears, from the project overlay on the
most recent biological mapping (dated September 2000, that the revised project may actually impact
fewer plants than the 120 mapped previously (see Exhibit 8), project and associated construction
activities occurring within the building envelope also have the potential to remove seacliff buckwheat
and thus diminish potential Smith’s blue butterfly habitat. However, further review of the project
relative to the more recent mapping has also shown that the project has already been sited in a way that
minimizes impacts to buckwheat plants, and the driveway can’t be relocated to further avoid patches in
the eastern end of the parcel because of an easement to the north and the property boundary on the
south). Furthermore, since it has already been graded, continued use of the existing location of the
driveway better protects the existing resources and so is preferable over the additional biological
impacts and landform alteration that relocation would require.

! The project biologist also conducted surveys to determine presence or absence of the butterflies on the site during the flight season in two

different years, June 16 through September 2, of 2000, and June 25 to August 25, 2003. Results of the 2000 butterfly surveys were
described in the December 2002 biological report. Results of the 2003 butterfly surveys were described in a letter report dated
September 1, 2003. According to the reports none of the surveys conducted in 2000 or 2003 observed any Smith’s blue butterflies on
the project site during the days when observations were made. The December 2002 biological report noted that “despite the negative
results of surveying conducted in 2000, Smith’s blue butterfly may be currently using the extensive suitable habitat on the subject
properties; if so, project implementation could result in taking of Smith’s blue butterfly,” and stated that “because of the existence of
historical records of Smith’s blue butterfly from sites adjoining the subject property, and the length of time which [had] elapsed since
the 2000 survey, ...an additional survey for Smith’s blue butterfly be conducted during the flight season preceding the start of project
activity...[using a protocol that indicates] weekly surveys through the blooming period of the buckwheat be conducted, with a minimum
of 5 visits spaced at 7-10 day intervals. Or alternatively, the presence of Smith’s blue may be assumed and project activity could
commence (and impacts mitigated), according to the butterfly’s assumed presence,” and included recommended mitigation measures
(fencing area to avoid contact with heavy equipment, signing the areas, watering areas of disturbed soil to keeping dust down, avoiding
construction activities during the flight and breeding period of June-September, and replacing removed plants at a 3:1 replacement
ratio). The report also stated that mitigations for Smith’s blue butterfly be made in consultation with the Ventura field office of the
USFWS.
As recommended, a second butterfly survey was conducted over 10 days between June 25th and August 25th, 2003, and again did not
observe any Smith’s blue butterflies on the project site. However, the 2003 letter report indicated that Smith’s blue butterflies were
found % mile north of the subject site in the Garrapata Creek watershed (on the one day that this control site was used) and at a second
control site approximately 3 miles north of the site. According to an email response from the U.S. Fish & Wildlife Service (submitted
by appellant McAllister), USFWS staff stated that “negative survey results from a single year are not conclusive, and it should not be
concluded that the species does not use the site. “ The USFWS response indicates that they were not aware of the previous survey
conducted in 2000; however their response indicates that a negative result obtained from a limited amount of observations can not be
used to confirm that Smith’s blue butterflies do not use the site. In fact the regional seacliff buckwheat distribution map shows that
medium and high quality buckwheat stands extend from north of Garrapata State Beach to south of Notley’s landing.
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Thus, although the project will result in the loss of habitat through the removal of buckwheat plants, the
removal is limited to that needed for structural improvements themselves. The project will also be
required to protect remaining plants from construction activities, and restore and enhance the remaining
habitat, outside of the coastal bluff setback zone (described in the Hazards section below), by replacing
the plants removed using a 3:1 replacement ratio. Restoration shall be accomplished according to a
restoration plan substantially in conformance with restoration described in the December 2002
biological report, to be reviewed and approved by the Executive Director, so that no significant
disruption of habitat occurs as a result of the project. Additionally, to reduce impacts to larval and adult
life stages of Smith’s blue butterfly, site grading should be timed to occur before and/or after the flight
and breeding period of the butterfly (June through September) and a biological monitor present during
construction activities.

Coastal Bluff Scrub Habitat

The December 2002 biological report also identifies the entire house site as being located within the
Coastal Bluff Scrub habitat (see Exhibit 7), which the California Department of Fish and Game
considers to be a threatened plant community. Native plants in the coastal bluff plant community on
site include sea lettuce (Dudleya caespitosa), bluff lettuce (D. farinosa), sea pink (Armeria maritima),
California beach aster (Lessingia filaginifolia var. californica), Douglas iris (Iris douglasiana) and
seacliff buckwheat (Eriogonum parvifolium). The coastal bluff scrub habitat has been heavily impacted
by invasive exotic plants, with the dominant plant in the building envelope being Hottentot fig, or ice-
plant (Carpobrotus edulis), an invasive plant species from South Africa, which occupies most of the
coastal terrace seaward of the existing building site.

As shown in photos of the site (Exhibit 6), most of the building envelope where the project staking has
been located has already been excavated to bare ground, and the habitat severely degraded by past
actions of the previous owner, and the extent of invasive ice-plant. Therefore, project impacts to this
habitat are expected to be minimal, and not expected to cause a significant disruption of the habitat. As
described above, buckwheat plants impacted by the project will be replaced at a 3:1 replacement ratio.
However, since invasive plants occupy much of the site, and have the potential to further encroach into
areas that are disturbed by construction activities, the project has been conditioned to require the
removal of invasive exotic plants and restoration of an area equivalent to the site coverage occupied by
the house and protected garden (4625 sf + 948 sf = 5,573 sf) with landscaping that includes native plants
appropriate to the coastal bluff habitat. Restoration shall be based on a landscape plan that has been
reviewed and approved by the Executive Director. In order to ensure long-term maintenance of the
restored habitat, the 5,573-sf restoration area shall only include restoration conducted outside of the
blufftop setback zone. While additional efforts may be taken within the blufftop setback zone to remove
non-native invasive species and provide landscaping using native, drought tolerant species, such areas
shall not be considered as accomplishing the restoration requirement above.

Additionally, LUP policy 3.3.2.3 requires deed restrictions or dedications of permanent conservation
easements in environmentally sensitive habitats when new development is proposed on parcels
containing such habitats. Thus the project has been conditioned to require a scenic and conservation
easement over the remainder of the parcel, outside of the final approved Residential Building Envelope,
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in order to protect the native coastal bluff scrub plant community, as identified in the September 2002
biological mapping.

Marine Habitats, Inter-tidal areas and Sea Otters

The project also has the potential to disrupt sensitive marine habitats adjacent to the site. The 1999
Biological report indicates that the Kasler Point area, is located at the heart of the range of the Southern
sea otter (Enhydra lutris nereis), which is listed as threatened under the Federal Endangered Species
Act. The biological report indicates that construction activities occurring between December and March
could affect sea otter pupping (by causing sea otters to abandon their pups if disturbed), and that
additional project excavation material and stormwater runoff that entered the inter- and sub-tidal zones,
would adversely impact nearshore invertebrate habitats used for foraging by the Southern sea otter.
Since this population has undergone five successive years of population decline, such affects would be
deleterious to this already threatened species. The permit has therefore been conditioned to prohibit
excavation, blasting and operation of heavy equipment between the months of December through March
to avoid disturbance of Southern sea otter pupping activity.

As noted above, the impervious surface area of the development is substantial, exceeding 15,000 sg. ft.,
and surface water runoff will be increased due to these impervious surfaces, which can cause increased
erosion of the site and increased sediment input to the adjacent tidal and marine habitat. Concerns were
also raised about the potential for water quality impacts from use of the existing septic tanks located on
the bluff. However, following appeal of the project, the applicants have since revised the design and
location of the septic system. As currently planned, the existing septic tank, located southwest of the
guest parking area, and very near the bluff edge, will be abandoned and removed, and a new septic
system installed in the motor court area, pending approval by the Division of Environmental Health.
Since the geologic report indicates that cracks have developed between the existing septic tanks and the
bluff, and further failure could occur, it is important to remove the septic tank before a more
catastrophic failure is caused. Removal of the septic system from near the bluff, will serve to reduce
water quality impacts that such a system, leaching into the thin layer of marine terrace deposits and fill
over granitic bedrock, might have on adjacent inter-tidal areas, as well as the potential for catastrophic
failure. However, removal activities very near the bluff edge may destabilize the bluff and cause
additional sediment to enter the inter-tidal zone adjacent to the site. Thus the permit is conditioned to
require removal of the existing septic tanks, in a manner that protects the marine habitat from erosion
and sedimentation. A drainage and erosion control plan is also required to ensure that no adverse
impacts occur to the intertidal and marine habitats adjacent to the property as a result of development of
the site and removal of the septic tank. It may be necessary for such erosion control to include silt
fencing around the perimeter of project activities, especially around the septic tank removal area, to
ensure that no construction debris or sediment from construction activities enter the inter-tidal zone,
impacting invertebrate marine organisms and reducing sea otter foraging habitat.

With mitigation measures to prohibit construction from December through March to avoid disturbance
to sea otter pupping, removal of the abandoned septic tanks and relocation to the motor court area,
installation of protective fencing or other measures to ensure that construction debris does not enter
adjacent tidal and marine habitats, and implementation of an approved drainage and erosion control
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plan, the project will protect sensitive marine habitat areas adjacent to the site, consistent with LCP
policies.

Bird nesting sites

The Big Sur LUP considers all wildlife nesting areas as environmentally sensitive habitat. According to
the December 2002 biological report, the site provides potential nesting sites for several bird species.

A sea cave is present about 75 yards northwest of the project site, and construction activities (especially
blasting of granitic bedrock for structural pier foundations, grading and operation of heavy equipment)
could disrupt black swift nesting sites that may occur in the sea cave. Black swifts are listed by CDFG
as a species of concern and are known to nest near waterfalls and in sea caves, with nesting activity
occurring between May and August. Therefore, the project is conditioned to require a site visit during
the breeding season in early May to determine presence or absence of nesting black swifts. If no nesting
is observed, construction may commence. A second survey should be conducted during the first week
of June, and if no nests are observed, construction activities may continue. However, if nesting activity
is detected during either survey, construction shall be delayed until fledging occurs by August.

Potential cliff swallow nesting sites are present at the excavated bluff face on the inland side of the
excavated building site. Blasting, grading and operation of heavy equipment can similarly impact cliff
swallow nesting behavior and destroy nests if present.

The California brown pelican is state and federally listed as endangered. The December 2002 biological
report indicates that the northernmost historical breeding colony, located on Bird Island at Point Lobos
State Reserve, approximately 6.5 miles north of the site, was last used in 1966, and no successful
breeding has occurred north of Point Conception in Santa Barbara County, since 1959. therefore, no
pelicans are expected to be found nesting in the project vicinity. However, as the site is a rocky
headland and includes numerous offshore rocks, should California Brown pelicans be nesting on or near
the subject properties, blasting, heavy equipment operation, and construction activities could disrupt
potential pelican breeding behavior. Therefore, the permit has been conditioned to require surveys of
the subject properties for California Brown pelicans during the breeding season, and if found, to develop
mitigation measures in consultation with CDFG and USFWS.

Similarly, several species of cormorants, including the Double-crested Cormorant (a CDFG-listed
species of concern), the Pelagic Cormorant, and Brandt’s Cormorant, may nest on the coastal bluff or
nearshore rocks adjacent to the site. Therefore, the permit has been conditioned to require surveys of
the subject properties for these three cormorant species during their respective breeding seasons, and if
found, to develop mitigation measures in consultation with CDFG and USFWS.

With mitigation measures to conduct sea cave surveys in May and June to determine the presence or
absence of black swift nesting activity and if present, to prohibit construction till fledging occurs by
August; to conduct surveys for nesting activities of other bird species (including cliff swallows,
California Brown pelican and several cormorant species) and if present develop mitigation measures in
consultation with CDFG and USFWS, the project will protect sensitive wildlife nesting areas that may
be on or adjacent to the site, consistent with LCP policies.
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c. Conclusion

Review of biological reports conducted for proposed development of the subject site indicate that the
current project will impact environmentally sensitive habitat areas, including Smith’s blue butterfly
habitat through the removal of up to 120 seacliff buckwheat plants and approximately 5,573 sf of
severely degraded coastal bluff scrub habitat due to location of the residence in this habitat area. The
project also has the potential to impact adjacent intertidal and marine habitats, sea otter foraging and
pupping habitat, and bird nesting sites. Without adequate mitigation measures, the project as designed
would be inconsistent with LCP policies that require protection of environmentally sensitive habitat
areas. Therefore, the permit has been conditioned to protect remaining buckwheat plants from
construction activities, and restore and enhance the remaining habitat by replanting seacliff buckwheat
plants removed using a 3:1 ratio, according to a restoration plan to be reviewed and approved by the
Executive Director, and scheduling any additional site grading to occur before and/or after the flight and
breeding period of the butterfly. Conditions also require enhancing 5,573 sf of coastal bluff habitat by
removal or exotic invasive plants and landscaping of the site using drought tolerant native plants
appropriate to the site, as well as a scenic and conservation easement over the remainder of the site not
already in the accepted easement, and outside of the final approved Residential Building Envelope, to
protect all habitat areas. The project has also been conditioned to protect potential bird nesting areas by
either avoiding construction activities during the individual species’ breeding period or by other
mitigation measures identified after consultation with the CDFG and USFWS. With these conditions,
the project will be consistent with LCP ESHA protection policies.

3. Hazards

The Commission found that the project approved by the County raised a Substantial I1ssue with regards
to geologic hazards because the applicants had not provided sufficient evidence that the site was suitable
for development, that adequate setbacks had been established to avoid the need for seawalls, and that
such development would not require shoreline protective devices over the life of the project. Following
the substantial issue ruling, the applicants have since submitted additional information further describing
the geologic and geotechnical conditions of the site.

Geologic stability of the site remains a concern since the site has experienced active shoreline erosion
during the last El Nino event, surface cracks are apparent around the existing septic tanks located near
the bluff top. Furthermore, potential septic, drainage and irrigation systems can saturate the bluff and
further diminish the stability of the site. The property is also located in a very high fire hazard area.

a. Applicable Policies

LUP 3.9.1.1. Blufftop setbacks shall be adequate to avoid the need for seawalls during the
development's economic lifespan.

LUP 3.7.3.A.9. Any proposed development within 50 feet of the face of a cliff or bluff or within
the area of a 20 degree angle from the toe of a cliff, whichever is greater, shall require the
preparation of a geologic report prior to consideration of the proposed project. The report shall
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demonstrate that (a) the area is stable for development; and (b) the development will not create
a geologic hazard or diminish the stability of the area...

CIP 20.145.080.A.1.b.2. Geologic Hazards, Geologic Report Requirement: ...Regardless of a
parcel’s seismic hazard zone, a geologic report shall also be required for any development
project located int eh following areas...within 50 feet of the face of a cliff or bluff or within the
area of a 20 degree angle above horizontal from the face of a cliff, whichever is greater...

CIP 20.145.080.A.2.h. Development Standards:...New development on blufftops subject to
erosion, shall be set back sufficiently to avoid the need for seawalls during the development’s
economic lifespan. Such blufftop setbacks shall be based on the predicted erosion rates
identified in the required geologic report (Ref. Policy 3.9.1.1)

b. Analysis of Consistency with Applicable LCP Policies

The Monterey County LCP’s Big Sur Coast policies require that blufftop setbacks “shall be adequate to
avoid the need for seawalls during the development’s economic lifespan” (LUP 3.9.1.1).2 Also, the
development must not create a geologic hazard or diminish the stability of the area (LUP 3.7.3.A.9).
Coastal Implementation Plan (CIP), Part 3, Regulations for Development in Big Sur, includes Section
20.145.080.A.1.b.2, which requires that a geologic report be prepared for projects within 50 feet of the
face of a cliff or bluff or within the area of a 20 degree angle above horizontal from the face of a cliff,
whichever is greater.

Based on the revised July 8, 2004 site plans (Exhibit 5), the main structural elements of the project are
located approximately 25 feet from the top of the coastal bluff face. Thus the project proposes
development within 50 feet of the bluff face, and so geologic and geotechnical investigations are
required to demonstrate that the site is suitable for development; and that the development will not
create a geologic hazard or diminish the stability of the area. The reports also need to show that
recommended bluff top setbacks are adequate to avoid the need for seawalls during the development’s
economic lifespan

Several geologic and geotechnical reports have been prepared for the various design iterations of this
project, including a September 17, 1999 and updated January 3, 2003 geologic report prepared by Karl
Vonder Linden, and the November 21, 1999 and updated December 20, 2002 geotechnical report
prepared by Vicki Odello. As a consequence of the local government permitting process, third party
review of these reports was also required, and was conducted by the geotechnical and environmental
consulting firm Purcell, Rhoades and Associates (PRA), with letter reports prepared in May 28, 2002
and April 21, 2003.° Haro Kasunich and Associates (HKA) have also provided additional geotechnical

8 While the Monterey County LCP does not define the “economic lifespan” of a structure, most other LCPs consider the economic lifespan
of a structure to be between 50 and 75 years.

o Both of the updated geologic and geotechnical reports (Vonder Linden 2003 and Odello 2002) note that they were updated to respond to
change in design relocating the house approximately 75 feet to the south of the original design reviewed, and that they were responding

to issues raised by the first PRA third-party review.
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review and analyses, with letter reports prepared in January 13, 2004, November 8, 2004, and November
18, 2004.

The Vonder Linden 2003 geologic report generally describes the project site as comprised of a layer of
coastal marine terrace alluvium perched on granite bedrock. As described previously, substantial
excavation of the landform had occurred as a result of the 1977 CDP originally granted for development
of this site, and is still clearly evident. The Vonder Linden 2003 geologic report notes that widespread,
surficial fill of native material excavated from the site caps the topography at and near the existing
excavation, with a maximum thickness of about 5 feet, but notes that pier and grade-beam foundation
can be used for construction of the house in order to transfer the load of the structure through the fill and
entirely to the granitic bedrock. It also notes that the potential for earthquake-induced landsliding is
extremely remote at the project site, since the area is underlain by undisturbed granitic bedrock that has
withstood prior seismic shaking with no sign of landsliding.

The 2003 Vonder Linden geologic report also notes active sea cliff erosion, but did not identify
predicted erosion rates, as required by Section 20.145.080.A.2.h. The report does note that “significant
coastal erosion” had occurred along the southern part of the property, near the septic manholes, due to
storm wave erosion at the base of the seacliff in November and December 2002, and suggests that
shoreline protection may be necessary. In fact, the geological report states, “in light of this erosion and
slumping, it appears sensible to maintain at least a 15-foot coastal setback between the seacliff and any
improvements along the southern part of the property. Another method to address this concern would
be placement of rip-rap along the southern seacliff to prevent erosion.” The VVonder Linden 2003 report
did not include any information on erosion rates or slope stability analysis to confirm that the
recommended 15-foot setback would be adequate to avoid the need for seawalls, as required by the
LCP.

The Geotechnical Report, prepared by Vicki Odello, and dated December 20, 2002, also mentions
shoreline erosion, and notes that septic holding tanks and pump station are situated close to the sea cliff,
in old compacted fill, and that there is a crack in the ground adjacent to these tanks on the seacliff side,
indicating potential future sliding and/or erosion could occur. The 2002 Odello geotechnical report goes
on to note that “the sea cliff on the south end of the site [where the septic tank is located] should be
protected from further high surf erosion; otherwise there is a potential for future loss of land at the edge
of the sea cliff. An earthquake or inclement weather as well as very high surf could promote sliding
and/or erosion in the area of the crack in the ground near the sea cliff” and later recommends that
“Seawall protection can be developed if this option is selected.”

The Commission found that active shoreline erosion is an ongoing concern at the project site, and since
both the VVonder Linden and Odello reports recommended seawall protection as one option for continued
erosion, these geologic and geotechnical reports did not provide assurance that a 15-foot blufftop
setback, as recommended and approved by the County, was adequate to avoid the need for seawalls
during the development's economic lifespan, as required by the LCP. The Commission therefore found
a substantial issue with regards to geologic hazards.
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Following the Commission’s finding of substantial issue, the applicants further redesigned the project
and submitted new information and/or additional information, not previously provided to Commission
staff, regarding bluff recession rates, shoreline erosion and slope stability of the site. A memorandum
from Mark Foxx and John Kasunich of Haro, Kasunich and Associates (HKA), dated January 13, 2004,
describes the additional third party review conducted by HKA of the previous geologic reports by
Vonder Linden 2003, and geotechnical reports by Odello 11/99 and 12/02, as well as the Purcell,
Rhodes and Associates (PRA) third-party reviews 5/02 and 4/03. The January 2004 HKA memorandum
discussed six areas of concern that were raised by the previous PRA third-party reviews, which included
faulting and seismicity, potential rockfall hazards from the cutslope (i.e., the excavated bluff), historic
fill, groundwater-liquefaction hazards, drainage requirements, and coastal hazards.

With regards to faulting and seismicity, the HKA memo noted that although some geologists have
mapped fault traces that appear to be part of the Palo Colorado Fault Zone crossing Kasler Point through
or in very close proximity to the proposed Engel-Laube residence, a geologic reconnaissance of the
coastal bluffs in the project area, provided no evidence of active or potentially active faulting within 200
feet of the proposed residence. It also noted that previous geotechnical report by Odello used current
UBC seismic shaking design criteria in evaluating the project. Thus based on the geologic and
geotechnical findings, the project should not experience any seismic landsliding, and, with the
incorporation of geotechnical recommendations, will be designed to withstand seismic shaking.

With regards to potential rockfall hazards (posed by locating the house and main entrance beneath the
excavated bluff face), the HKA memo noted that the cutslope, in general, appears to be stable, based on
the fact that over the approximately 25 years since these cutslopes were graded, only small amounts of
soil, over-burden, and bedrock fragments had fallen down and accumulated as talus against the slope
and on the building pad. HKA also evaluated the fracture and jointing patterns in the cutslope bedrock,
but did not find any significant adverse engineering conditions. The HKA memo noted that based on
the historical stability of the cutslope and character of the earth and rock materials exposed in the
excavated bluff face, further quantitative stability analysis was not necessary. They concurred with
previous geotechnical recommendations that slough walls (or catchment areas) be incorporated as part
of retaining walls located below the existing cutslope wherever improvements are proposed, and
recommended that final grading plans be reviewed by both the project Engineering Geologist and
Geotechnical Engineer. They also recommend that the grading plan include cleaning of the cut slope
and removal of any loose earth materials. The permit has thus been conditioned accordingly, to ensure
that the development will not create a geologic hazard or diminish the stability of the cutslope area.

With regards to historic fill concerns, the HKA memo states that removal of historic fill on the site is not
necessary provided all foundation elements penetrate any fill found during construction and are
embedded entirely into the granite bedrock, as previously recommended by the Vonder Linden and
Odello reports.

With regards to concerns expressed about potential liquefaction hazards from groundwater seepage, the
HKA memo notes that the liquefaction potential at the site is extremely low and liquefaction is not a
significant hazard. They further note that groundwater found during previous septic investigations was
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likely a thin layer of seepage that is sometimes found perched on top of the granite bedrock in locations
similar to the subject property, but that no seepage was observed anywhere along the exposed granite
bedrock/terrace deposit contact in the coastal bluff face within 200 feet of the proposed homesite,
despite long duration intense rainfall during the month preceding an HKA site visit. However, since
past permitting experience has shown that a project’s septic, drainage, and irrigation systems can
saturate unconsolidated marine terrace deposits and diminish the stability of coastal bluff slopes, the
project has been conditioned to use only drip irrigation for the first two years following installation of
landscaping, in order to allow native, drought tolerant plants to become established on the site.
Furthermore, to reduce slope stability concerns regarding the septic system, the existing septic tanks will
be removed from the bluff top, and a new septic tank located in the motor court area, with effluent
pumped to existing leach lines located near Highway One and away from the coastal bluff.

With regards to potential drainage and erosion concerns, the HKA memo notes concurrence with the
earlier PRA review recommendations that a drainage and erosion plan should be prepared for the
project, and notes that this is commonly done during preparation of final construction plans and
specifications.

Finally, with regards to Coastal Hazards, the January 2004 HKA memo notes that historical coastal bluff
recession rates were calculated for the site, based on analysis of historic aerial photos of the site from
1942, 1978, 1986, and 2001. HKA measured a maximum coastal bluff recession rate of the upper bluff
materials at the site of approximately 0.36 feet per year (noting that 22 feet of recession was measured
in one area in the 60 years between 1942 and 2001). Calculated over the conventional economic
lifespan of 50-years, this would result in bluff recession of 18 feet. HKA then applied a 1.4 factor of
safety to the recession rate, to yield a minimum 25-foot setback from the present coastal bluff edge. The
HKA memo further notes that they reviewed plans showing that exterior walls of the house and the
driveway and parking areas are all set back a minimum of 25 feet from the existing coastal bluff edge,
and concur with prior recommendations made by the geotechnical engineer that the proposed house be
founded in the granitic bedrock beneath the more erodible upper bluff materials. Because parts of the
house are located just landward of this minimum 25-foot setback, the HKA memo notes that any
improvement such as landscaping within 25 feet of the existing coastal bluff edge should be considered
sacrificial.

Since the January 2004 HKA memo and other geologic and geotechnical reports do not include any
information on coastal bluff slope stability analysis, the applicants also requested HKA to conduct slope
stability analyses for the current project site. Based on a letter report, dated November 8, 2004 (see
Exhibit 11), HKA conducted a field investigation of the site on October 28, 2004, by excavating
backhoe trenches on both the north (up-coast) and south (down-coast) side of Kasler Point, to determine
the subsurface profile of the coastal bluff relative to the previous excavation and grading that had
already occurred, and to determine the strength characteristics of the granitic fill, terrace deposit sub-
soils and granitic base rock. Results of this trenching confirmed depth of fill of approximately 5 to 8
feet on both sides of the saddle at Kasler Point, with the toe of the fill thinnest atop a high granitic
platform in the center of the saddle, and thickest on terrace deposit materials that lie atop the granite to
the north and south of the saddle.
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Results from the trenching were also used to compute slope stability along three profiles that extend
across the bluff face and into the proposed development area on both the up-coast (Cross Section 2) and
down-coast side of the point, (Cross Sections 1 and 3, as shown in Exhibit 11). Based on subsurface
profiles established with the backhoe test pits and the laboratory results of the shear strength of the fill
and terrace deposits above the granitic rock, it was determined that the existing geology of the site has
high internal shear strength values and cohesion, which even if reduced by a third or a half, would mean
the slope could hold a final upper bluff face gradient in 50 years of 1.5:1 (horizontal to vertical; or
around 33 degrees) with a factor of safety of 3.8 to 11, well over the 1.0 factor of safety recommended
by the Commission. As a result, using the estimated value of 18 feet of future bluff recession (based on
aerial photo interpretation) and the 1.5:1 bluff face gradient for the future bluff profile where terrace
deposits and old granitic fill exists, the recommended 50-year setback lines vary from 25 to 31 feet,
depending on the location of the cross section and depth of overburden (i.e., 29.5 feet at Cross Section 1,
near the guest parking area; 25 feet at Cross Section 2, near the family/living room area, and 31 feet at
Cross Section 3, in the vicinity of the underground garage), as shown in Exhibit 11.

Based on the fact that the geologic stability analyses were just recently completed, the revised plans
dated July 2004 include elements of the project (i.e., the septic tank, portions of the turn around/guest
parking area and retaining wall, and a portion of the living room/family room terrace) that are located
seaward of this recommended 50-year setback, as shown on Exhibit 11. However, as a result of these
new geologic findings, the project architect has submitted revised plans (dated November 16, 2004) that
show that the project design has been revised so that all elements of the project are now located
landward of the 50-year setback (i.e., the entire design has been shifted about one to two feet landward
to avoid extending beyond the 50-year setback lines). As a result of these geotechnical findings and
design modifications, HKA has submitted a letter response (dated November 17, 2004) stating that the
site is suitable for development and the development will not create a geologic hazard or diminish the
stability of the area. The HKA letter also states that as the major structural elements of the residence
have been located landward of the 50-year setback line, the project has been designed and located in a
manner that will avoid the need for seawalls during the economic lifespan of the structure (which is
generally considered to be 50 years).

With regards to fire hazards, the property is located in a very high fire hazard area. The Monterey
County LCP has various provisions designed to address fire hazards. Some fire protection conditions
imposed by the County pursuant to California Department of Forestry District (CDF) can and will
continue to apply to the site (namely, conditions 5, 8, 9, 10, 12, 13.). However, County conditions # 6
and #7 can not be imposed as written because requirements for fire protection water supply systems and
fire hydrants need review and approval by the Coastal Commission to ensure compliance with visual
and habitat protection policies (see Special Condition # 1.a.5), as must requirements for fuel
modification. Normally, CDF requires minimum 30-foot vegetation clearance setbacks. However, CDF
allows exemptions to clearing requirements for: 1) habitat for endangered/threatened species, or any
species that is a candidate for listing as an endangered or threatened species by state/federal
government; 2) lands kept in a predominantly natural state as habitat for wildlife, plant or animal
communities; 3) open space lands that are environmentally sensitive parklands; and 4) other lands
having scenic values as declared by the local agency, or by state or federal law.) Since the site contains
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sensitive habitat and has local and state acknowledged scenic values, alternate fuel modification
standards may be imposed, as accommodated by Special Condition # 1.d.

c. Conclusion

The Monterey County LCP Policy requires adequate setbacks to assure the development will not need
shoreline protection during the life of the structure, and that geologic reports provide evidence that
permitted development will not create geologic hazards or diminish the stability of the area. Since
active shoreline erosion has been observed at the site, bluff recession and slope stability analyses were
required to ensure that the project was designed with adequate setbacks to avoid the need for future
seawalls over the life of the structure. Based on bluff recession and slope stability analyses, the
recommended 50-year setback on the site is between 25 and 31 feet from the seaward coastal blufftop,
depending on the location along the coastal bluff and the depth of overburden. The Commission’s staff
geologist has reviewed the above-cited reports and concurs that the 25-31 foot setback will be sufficient
to assure stability of the development for it’s 50-year expected economic life without requiring the use
of shoreline protective devices.

As a result of this new information, the project has been redesigned to conform to these setbacks, by
removing the septic holding tank from the edge of the bluff and relocating it within the motor court area,
reducing the guest parking area and revising the family/living room terrace area. Thus, as revised, the
geotechnical engineer has stated that project will avoid the need for seawalls during the economic
lifespan of the structure, in conformance with LCP policies. To ensure that removal of the septic tanks
do not lead to further erosion of the blufftop, the permit has been conditioned to require compaction,
erosion control and revegetation of the blufftop. Furthermore, the geologic and geotechnical reports and
third-party review that have been prepared for this project have provided evidence that the site is
suitable for development and that the development, as conditioned, will not create a geologic hazard or
diminish the stability of the area. Finally, the permit includes provisions for Executive Director review
and approval of plans showing on-site water supply system required by the California Department of
Forestry. Therefore the project, as recently revised and conditioned herein, is consistent with Monterey
County LCP hazard policies.

4. Water Resources

The Commission found that the project approved by the County raised a Substantial Issue with regards
to water resources because the applicants had not provided sufficient evidence to show that the project
had an adequate, safe and continuous supply of water. Additionally, there were concerns that the
Garrapata Water Company, which supplies water to this property, might be creating impacts to the
creek, a listed steelhead stream, if it were drawing more water than it was permitted to use in order to
serve additional residences.

a. Applicable Policies
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LUP 3.4.2.2. The County will require adherence to the best watershed planning principles
including: stream setbacks, stream flow maintenance, performance controls for development site
features, maintenance of safe and good water quality, protection of natural vegetation along
streams, and careful control of grading to avoid erosion and sedimentation (emphasis added).

LUP 3.4.3.A Specific Policies
A. Water Supply and Use

1. Applicants for development of residential, commercial, and visitor-serving facilities must
demonstrate by appropriate seasonal testing that there will be an adequate water supply for all
beneficial uses and be of good quality and quantity (e.g. at least 1/2 gallon per minute per single
family dwelling year round) from a surface or groundwater source, or from a community water
system under permit from the County.

2. Development of water supplies, or intensification of use of existing supplies from springs,
streams, wells, or community water systems shall be regulated by permit in accordance with
Coastal Act requirements. These permits shall be in addition to any required permits from the
County Health Department.

3. Applicants intending to utilize a water supply from a source not occurring on the parcel to be
served, shall obtain any necessary rights or permits to appropriate the water from the State
Division of Water Rights prior to receiving project approval from the County. The State is
requested to notify the County of all applications for appropriate water rights. The County's
policy shall be to protest such applications that conflict with the protection of beneficial uses of
water including instream flow requirements. The County shall require riparian or groundwater
users applying for development rights to perfect and record their rights to the water to minimize
future conflicts. The County also encourages existing riparian users to perfect and record their
water rights.

4. Interbasin transfer of water: No new water system and no expansion of existing water
systems which transport water out of the watershed of any perennial stream shall be allowed.
Undeveloped parcels outside of the watershed of origin shall not be allowed to utilize
transported water. Permit applications shall demonstrate a suitable source of water not
requiring establishment or expansion of, or intensification of use, of an interbasin water transfer
system. Where no on-site surface water source exists, exceptions may be made on a case-by-
case basis for the development of a primary residence on a vacant parcel served by a County-
approved connection to an existing water system. Where -- if the total number of
existing/potential vacant buildable residential parcels on such water system is more than four,
such exceptions will be subject to a demonstration that:

a. no significant degradation of any of the Big Sur Coast’s trout streams or other
environmentally sensitive habitats will result, as demonstrated by an appropriate environmental
assessment prepared in accordance with California Department of Fish and Game standards.

b. no increased water system pumping, transmission or storage capacity (other than fire
reservoir capacity) will be required for the proposed development; and

«

California Coastal Commission

41



42 A-3-MCO-04-012 (Laube-Engel) revised findings 2.1.05.doc

c. such exception will not result in export of water beyond the Big Sur Coast or the authorized
service area of the Carmel Riviera Mutual Water Company.

Water system development or expansions constructed or installed after December 31, 1976,
without benefit of coastal development permit will not be considered as "existing".

5. Small public water systems and private water systems supplying more than one user shall
conform to the California Health and Safety Code, California Administrative Code, and County
Ordinance 2250 as administered by the County Health Department, consistent with other
policies of this section.

Rivers and Streams -

LUP 3.4.3.B.1. The effects of all new development proposals or intensification of land use
activities or water uses on the natural character and values of the Big Sur coast's rivers and
streams will be specifically considered in all land use decisions. Subjects to be addressed in
such evaluations include protection of scenic quality, water quantity and quality, wildlife and
fish habitat, and recreational values. Land use proposals determined to pose significant impacts
to the natural integrity of the stream must be modified accordingly. The County will request
assistance from the Department of Fish and Game as a technical expert on wild life and fish
habitat and mitigation measures.

LUP 3.4.3.B.33. Water quality, adequate year-round flows, and stream bed gravel conditions
shall be protected in streams supporting rainbow and steelhead trout. These streams include:
Garrapata Creek, Rocky Creek, Bixby Creek, Little Sur River, Big Sur River, Partington Creek,
Anderson Creek, Hot Springs Creek, Vicente Creek, Big Creek, and Limekiln Creek.

LUP 3.3.3.B.1. Development on parcels adjacent to intertidal habitat areas should be sited and
designed to prevent percolation of septic runoff and deposition of sediment.

b. Analysis of Consistency with Applicable LCP Policies

The Big Sur Coast LUP’s Specific Policies for Water Supply and Use contain a series of requirements
concerning provision of adequate and safe water supplies, as a prerequisite for residential development
(LUP 3.4.3.A). The appeal raised questions about the project’s compliance with these County standards.

According to the County’s initial study, water will be supplied to the site by the Garrapata Water
Company, which draws from a well near Garrapata Creek. According to State Water Resources Control
Board (SWRCB) staff, the well draws from Garrapata Creek baseflow (pers. comm.. Kathy Mrowka
SWRCB, 8/13/04). Since LUP policy 3.4.3.B.3 lists Garrapata Creek as a steelhead stream water
resource protection policies require that the impact of all new development proposals on these streams
must be considered (LUP 3.4.3.B.1).

Since there have been issues with the water company regarding ongoing ownership and water quality,
there was concern that the Garrapata Water Company would not actually be able to serve the site. There
were additional concerns raised that the Garrapata Water Company might be withdrawing more water
than permitted under the State Water Resources Control Board Permit for Diversion and Use of Water.
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However, following the substantial issue hearing, additional information has been provided by both the
applicants and the State Water Resources Control Board that further describes the water supply to be
used on site.

The State Water Resources Board Division of Water Rights Permit for Diversion and Use of Water for
the Garrapata Water Company (Permit 21010) notes that the water appropriated from the Garrapata
Creek is limited to 35 acre feet per year and is intended to serve from 38 to 43 residential users.

Correspondence (dated September 26, 2004) provided by the Garrapata Water Company states that the
water company is prepared to serve the subject property with water at any time. It also notes that the
project site has an existing water supply hookup that was installed over 20 years ago and that the
applicants have regularly paid their water bill to maintain their standing. The owners of the Garrapata
Water Company (Barbara and Donald Layne) have also indicated that the Laube-Engel site is one of the
43 permitted connections, and that the property owners have used water over the years for irrigation of
landscaping by means of overhead sprinklers (pers. comm., October 7, 2004).

The September 2004 letter also states that, based on water meter readings taken in June 2004 of 13.26
af, they were on target for water use under 35 acre feet per year, as allowed by the water diversion
permit. They also noted that similar readings taken in June 2002 of 12.18 acre feet showed that water
use over the first half of the year 2004 was only about one acre-foot more than that used over the same
time period in 2002. According to Mr. Layne, high water use in 2003 was found to be a result of
undetected leaks, which have since been repaired (pers. comm.). Records of water use submitted by the
State Water Resources Control Board for the years 2000-2002, generally support the assertions made by
the Garrapata Water Company, and show that the water company has generally stayed close to its
allowed diversion of 35 afy (withdrawing approximately 36.29 af in yr 2000, 35.62 af in 2001 and 33.57
in 2002). Thus the project site can and will continue to be served by the Garrapata Water Company, and
the project will not cause the company to increase water withdrawals from Garrapata Creek significantly
beyond what is currently permitted, and so will not have any additional impacts on steelhead in
Garrapata Creek.

With regards to ownership and water quality, state law also requires each water system to ensure that a
continuous, adequate and safe supply of domestic water is supplied to all users at all times. On
September 2002, the Garrapata Water Company was informed in written correspondence from the
Monterey County Department of Environmental Health (DEH), that it was not in compliance with the
California Surface Water Treatment Rule (SWTR), which requires water systems to provide adequate
filtration and disinfection, and DEH required the Water Company to either develop a groundwater
source that meets Title 22 quality and quantity requirements or provide treatment in conformance with
the SWTR. Big Sur LUP Policy 3.4.3A.1 also requires an adequate water supply of good quality and
quantity (e.g. at least 1/2 gallon per minute per single family dwelling year round) from a surface or
groundwater source, or from a community water system under permit from the County.

Based on recent discussions with staff from the Monterey County Division of Environmental Health, the
Garrapata Water Company first indicated it would look into options for repair of the system, and so
DEH did not recommend the County hold up the original permit. Since September of 2002: 1) the
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owners of the Garrapata Water Company sued the County over its requirements that the system be
modified to meet state requirements; 2) the Court found against the owners, and told the owners to cease
operation of the system; 3) the owners have, however, continued to operate the system even though the
County is looking for a new receiver to own and operate the system; and 4) other current users are trying
to find a way to operate the water supply system as a mutual water system (pers. comm.. Cheryl
Sandovol, Monterey County DEH, 8/12/04).

An ongoing effort is underway to convert the Garrapata Water Company into a mutual water company,
and according to Derinda Messinger, the attorney working with several of the existing homeowners in
the area, currently 90% of the property owners have agreed to apply for the public utility transfer and
are committed to meeting the requirements of Monterey County Health Department (pers. comm.,
10/7/04; see also letter dated November 10, 2004). The County Department of Environmental Health
has indicated that they are in support of the formation of a mutual water company. They have also
indicated that, as proposed by the mutual water company formation committee, they would allow the
mutual water group to put in a chlorination system prior to transfer of assets from the utility to the
mutual water company, and complete the necessary tasks to bring the water system into full compliance
with the California Surface Water Treatment Rule after the transfer is completed. With these efforts
underway, the DEH has indicated that it expects that Garrapata Water Company will be able to come
into full compliance in the near future.

To ensure that these water quality requirements are enacted, the permit has been conditioned to require
that the mutual water company, or present owner if the mutual water company is not approved, submit
County approval of a chlorination (or other approved) water treatment system and install the approved
water treatment system on the existing Garrapata Creek water supply prior to occupancy.

The LUP Water Resource policies, in section 3.4.2.2, also require that erosion and sedimentation
impacts be avoided. As cited above, the location and design of development on parcels adjacent to
intertidal habitat areas is subject to LUP Policy 3.3.3.B.1. The purpose of this policy is to avoid septic
system percolation and sedimentation impacts. As described above, in the Coastal Hazards section of
this report, the proposed building site is located on fill and shallow coastal terrace colluvium over
granite bedrock. Storm water runoff and septic system leachates from the development have the
potential to adversely impact adjoining tidepools and rocky intertidal habitats that are part of the
Monterey Bay National Marine Sanctuary.

As described above, the existing septic tanks are located within the 50-year coastal blufftop setback, and
are actually very close to the top of the coastal bluff, which is susceptible to coastal bluff erosion. To
avoid potential collapse of the septic tanks due to long-term bluff erosion or episodic failure of the
blufftop, the project has been revised to remove the existing septic tanks from the bluff top, relocate
them to the motor court area, and pump effluent to the existing leach fields located close to Highway 1.
Relocation of the septic tanks will reduce the potential for catastrophic failure of the bluff, and reduce
the potential for leachate to enter the marine habitat. The project has been conditioned to provide
protective measures to ensure that additional sediment and construction debris is not allowed to enter the
marine environment during septic tank removal, and that the site is graded, compacted, and revegetated
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following removal of the septic tanks in order to minimize future erosion of the blufftop. And finally,
the project has also been conditioned to require drainage and erosion control measures to prevent
erosion and sedimentation from construction activities and ongoing use of the site to enter the marine
habitat.

c. Conclusion

New and additional information provided following the substantial issue determination have shown that
the project has had an existing water hookup for over 20 years and can and will continue to be served by
Garrapata Water Company. While the Garrapata Water Company ownership is in flux, and a mutual
water company is being formed to manage the resource, the County Department of Environmental
Health (DEH) has indicated that such a management system would be helpful to protect the long-term
viability of the system, and enable water treatment improvements to be implemented most effectively.
However, although the transfer of the assets is expected to take place within the next six months, the
actual timing of such events is indeterminate. Therefore, the project has been conditioned to require that
an approved water treatment system be installed prior to issuance of the permit

Furthermore, the project has been redesigned to remove the existing septic tanks from the blufftop and
relocate them to the motor court area to avoid potential collapse and catastrophic failure of the existing
septic system. The project has also been conditioned to provide adequate drainage and erosion control
measures to prevent erosion and sedimentation from construction activities and ongoing use of the site
from entering the marine habitat.

Thus, as conditioned, the Commission finds that the project will have an adequate, safe and continuous
supply of water, the expansion of the proposed water source will not have cumulative adverse impacts
on the condition of Garrapata Creek steelhead, and the project will avoid adverse impacts on the marine
water quality from erosion and sedimentation.

6. Public Access and Recreation

Since this project is located between the first public road and the sea, it has the potential to impact
public access to the shoreline.

a. Applicable Policies

For projects located between the first public road (Highway One) and the sea, Section 30604(c) of the
Coastal Act requires an additional specific finding must be made that the development is in conformity
with the public access and recreation policies of Chapter 3 of the Coastal Act. This project is located
between the nearest public road and the sea and thus, this additional finding must be made in a de novo
review of this project.

LUP Shoreline Access Policy 2: Maximum public access from the nearest public roadway to the
shoreline and along the coast shall be provided in new development. Exceptions may occur
where 1) it is inconsistent with public safety, military security needs, or the protection of fragile
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coastal resources; 2) adequate public access exists nearby, or; 3) agriculture would be
adversely affected...

Coastal Act Sections 30210 through 30214 and 30220 through 30224 specifically protect public access
and recreation. In particular:

Section 30210: In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs and the
need to protect public rights, rights of private property owners, and natural resource areas from
overuse.

Section 30211: Development shall not interfere with the public’s right of access to the sea
where acquired through use or legislative authorization, including, but not limited to, the use of
dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

Section 30212(a): Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development projects...

b. Consistency with Applicable Policies

The LUP policy requires that the maximum public access be provided to the shoreline and along the
coast, except where it is inconsistent with public safety or adequate public access exists nearby. Coastal
Act Section 30604(c) requires that every coastal development permit issued for any development
between the first public road and the sea “shall include a specific finding that the development is in
conformity with the public access and recreation policies of [Coastal Act] Chapter 3.” The proposed
project is located on Kasler Point, a rocky peninsula located just south of Abalone Cove, and so is
located between the first public road (Highway One) and the sea.

The northern portion of Kasler Point is visible from the Highway One overlook at Abalone Cove, which
together provide some of the most picturesque views of the shoreline along the Big Sur Coast. In
addition to providing spectacular coastal viewing opportunities, Kasler Point, which is accessible via a
well-trodden footpath from the highway to the seaward end of the Point, is also currently used for public
recreation and rock fishing.

A scenic and conservation easement was granted by the previous owner (Sorenson), and accepted by the
State Coastal Conservancy on March 11, 1983 (and recorded on May 11, 1983). Among other things,
the scenic and conservation easement allows for controlled public access on portions of the northern and
southern parcels identified as conservation and scenic easement areas, and provides for a connection
between these two areas via a 3-foot wide path across the southeastern boundary of the archaeological
easement area, as shown on Exhibit 4. This easement, along with the adjacent open space property
located immediately north of the Laube-Engel property, also owned by the State Coastal Conservancy,
provides for public access opportunities to and along the shoreline on the subject parcels and on the
adjacent Conservancy parcel. The project does not include any elements that would interfere with
public access within the existing easement area.
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c. Conclusion

Public access is already provided on the northern portion of the property as a result of the accepted
scenic and conservation easement held, for public benefit, by the State Coastal Conservancy. As this
easement allows for access to and along the shoreline on the northern parcel, adequate public access
exists, consistent LCP policies and public access requirements of the Coastal Act.

7. Archaeological Resources

Mr. William Roop of Archaeological Resource Service conducted an archaeological reconnaissance for
the previous owner on January 29, 1977. The archaeological survey identified a potentially significant
cultural resource site on the northern parcel. The archaeological site is protected by the existing scenic
and conservation easement recorded by the previous owner, and accepted by the State Coastal
Conservancy (see Exhibit 4). Among other things, the scenic and conservation easement includes
“...provisions to prevent disturbance of native plants and wildlife; to exclude damage by livestock; to
provide for maintenance needs; and to specify conditions under which non-native plant species may be
controlled, public access allowed, unsafe activity prevented, and entry for archaeologic and other
scientific research purposes secured.” The County conditioned its approval of the project to protect all
archaeological resources on site. With the incorporation of the County’s condition # 20 in this permit,
as well as other County conditions that require consultation with an archaeological consultant during all
construction and grading activities, the Commission finds that archaeological resources will be
protected, consistent with LCP policies.

C. California Environmental Quality Act (CEQA)

Section 13096 of the California Code of Regulations requires that a specific finding be made in
conjunction with coastal development permit applications showing the application to be consistent with
any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA prohibits a proposed
development from being approved if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse effect which the activity may have on
the environment.

The Coastal Commission’s review and analysis of land use proposals has been certified by the Secretary
of Resources as being the functional equivalent of environmental review under CEQA. This staff report
has analyzed the environmental impacts posed by the project and identified changes to the project that
are necessary to reduce such impact to an insignificant level. Based on these findings, which are
incorporated by reference as if set forth herein in full, the Commission finds that only as modified and
conditioned by this permit will the proposed project avoid significant adverse effects on the environment
within the meaning of CEQA.
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